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Court of Appeals of the District of Columbia. 


Xo. 2842. 

p]nwARi> F. np:Hr,KR Co.. cV’c-., Appellant, 

V?. 

T. Oi.ivKR Frorky et al. 


a Supreme Court of tlie Pislriet of Columbia. 

In iMpiity. Xo. 82828. 

Edward F. (Ikruki: Company, a Corporation and a Citizen and 
Resident (»f tlie State of Delaware. Com])lainant, 

vs. 

T. Ot.tvkr Froi'.ky. DuTRoir 'rm>T Company. Ti-u.dee in Bank- 
ruptev of tli(‘ l*Xt:it(‘ of .Mieliiyan Buiiiiy Com))any. Baid'Crupt; 
First Xatioual Bank of Kalamazoo. Citizc'us Central Xational Bank 
of Xew York. l\alamaz<io-('ily Saviuys Baidc of Kalamazoo, First 
Xational laud': of CU'velaud. Ohio: Old Detroit Xational Baidv, 
Detroit: C(»ntineutal ck’ ComiiuM'eial Xational Baid':. TTome Sav¬ 
ings laud':. Kalamaz(»o: National Citv laud'C of Chiea,<>'o, Columhia 
Xational land': of Bulfalo. Xational laud': of Commeree. Dowa.ijiae 
Xational Bank. Dowapiae. .Mieldpau: Bank of Ylii’t'e Oaks. Three 
Oaks. MiehiLtan : I'aruK'r- Xational laud':. Biehland : State Savings 
Bank. D(twaRiae. Miehiuau: Ohu'v Xational Bank. Hartford, 
Miehiiian: lIopkiiH State Bank. Ho)>kins, Miehi<»an: Xational 
Bark laud':. X(av Voi'k : Old Xational Baid':. Battle Creek. Miehi- 
R'an : Fii’-t State' Savings land':. Otsego. Miehiiian : First Xational 
Bank. Faw Faw. Michieau: Kalamazoo-County Baid':. Sphooleraft, 
Miehiiian: Kalamazoo Xational Bank, and lb F. Oerher and Cora 
L. Oerher. Cet-jtartm'r'^. Tradinii as Edward F. Oerher Company, 
Defendants. 


United States of A. merica. 

of ('(fill HI Jon, fisi; 

Be it rememhei’ed. that in the Supreme Court of the District of 
Columbia, at tbe City of AVasbiniiton. in .<aid District, at tbe times 
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KhWAIM) r. r.ERP.KR CO., ETC.. V?;. 


iK'reiiiiiftcr tnoiiliom-,]. Hit. folldwiiii; i.apcrs wore filed and proeced- 
iii^s iuKl, 111 the ahove-eiititle<l eaii.-e, to wit: 

1 mu. 

Filed July JO. 1914. 

In tlie .'Supreme Ccmrt nf ihe Di.miet of rohnnliia, lloldin.r an 

K(liiity Court. ^ 

Kcluity. No. :>282.'S. 

Ki)\v.M!I. F. CKinnai (’omi..\.\y. a Corporation and a Citizen and 
1 Ke.''iu(‘iit oi (lie State ol Helaware. Coinplaiiiaiit. 

vs. 

T. Oliver pRoiiEY. Detroit Tri st (’(».mi*.\.\y. 'rru.-.tee in Hank- 
mptcy (.f tlio K-tate of .Micliiuan Ihiu-iv (^»nl|.;lny. Ihmkruiif 
V^v * Kalamazoo. (’iliz(‘n,< (Vnlral National Ikiiik 

oi New ^ ork. kalamazoo-(’ily Savino< Ihiiik of Kalamazoo, First 
National l.ank ol Ch'veland. Ohio: Old Detroit National Hank 
Detroit; ('ontinental A' rommereial National Ihmk. I lonie Sav- 
in-s naiik, kidama/.oo; National (’ily F.ank of (dneaiio, (\>lunii)ia 
Nationa l>ank oj Ihilhdo. .National Ihmk of Comnien-e. Dowadae 
.National liank. Dowamac. .^li(•hii:an : liaiik of Three Oak< Three 
Oakp .Michi.Lian: Farmei- Nati.mal F.ank. Fiehlaiid : State’savitio.s 
l.ank, Ih^wiVAUw. .Michigan: Olney .Natii.nal F.ank. Martford 
Miehi.iian: Ih.pkin^ State Faiik. IIopkin.<. .MiVhinan: .National 
lark l.ank. N(‘w ^ ork : Old National Fank. F.attle ('reek. .Miehi- 
,Lian Mr<t *'^«>^iim' F.ank. OtM‘uo. .Michiiian: Fir.-t National 
l.ank. I aw I aw. .Michiuaii: kalamazood’oimtv F.ank. Schoolcraft 
Ahehiuan: kalama;mo National F.ank. and F.’F. (Jerher and Cora 
F. Oerher. Co-partners Tra.Iiim a.^ Fdward F. (ierher Companv 
Delendants. '■ 

Tlie emnpliiinant. Fdward F. (ieri.er Cianpany, a ennKinitinn. re- 
spectfnlly rcjirisoiit' to the Court a.-^ follows: 

Fii>t. That your complainant. Fdward F. Ocrhca- Coniiianv i< a 
eorponition duly or-anizcd and (‘.\i<tin-- umha* an.] hv virtue of the 
laws ot the State of Delaware, and i< a citizen and resident of the 
state ol Delaware, and sues in it- own riiiht. 

Second. Thai Ihe defendanl. T. Oliver i’rohev. is a eilizon •ind 
resident of ihe Distriel of Cohniiliia; timt 'the defendant ‘De¬ 
troit lru<t ('iinipany. Trustee as aforesaid, is a eorporation 
duly organized and exisiine under and hy virtue of the laws 
''f.'l'*: "* •'•''■lii,-'"'- •■Hid is a eitizen and resilient of said State of 

Miehman: that the ck'k'iidant. Th(‘ First National F.ank of Kala¬ 
mazoo. Mi( liman, is a Fe.leral^ hankino- coiporation. havincr* its 
principal t-lace ot hu-iness in Kalamazoo. Michiuan; tliat tlie de¬ 
fendant. Citizens Central National Dank of New York, is a Federal 
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banking corporation, having its principal i^lace of business in the 
City of Xe\v \ork. State of New York; tliat the Kalamazoo City Sav¬ 
ings Hank is a hanking corj)oration under the laws of the State of 
Michigan, having its princij)al place of business in the City of Kala¬ 
mazoo, State of Michigan: that the defendant. I'drst National Ikmk 
oft l(‘V('land. is a iM'deral haid<ing corporation, having its principal 
place of business in the City of Cleveland. State of Ohio; that the Old 
I Detroit National Hank is a Federal hanking c(H'poration. having its 
principal |)lace of ilU''ine^^ in the City of Oetroit. State of Michigan; 
that the C(»ntinental i'c Commercial National Hank is a Federal hank¬ 
ing corporation, having its principal place of hi^iness in the City of 
Cliicago. State of Illinois; that the Home Savings Hank is a haidcing 
corporation under tin* laws of the Stati' of Michigan, having its prin¬ 
cipal placi‘ of hiisiness in the City of Kalamazoo. StaU' of Michigan; 
that the National City Hank of fdiicago is a l*ederal hanking corpo¬ 
ration. hax'ing its princij»al place of imsiiu'ss in the Citv of Chicago. 
State of Illinois: that the Cohnnhia National Hank of Huffalo is a 
K‘(hn‘al 1 anking corporation, having its principal place of business 
in the City of Huffalo. State of New York ; that the National Hank of 
Commerce of Oetroit is a Federal hanking cor]>oi’ation. having its 
l>rincij)al ])lace of husiness in the City of Oetnnt. State of 
3 Michigan; that the Oowagiac National Hank is a Federal 
hanking corp(n-ation. having its princi|)al place of husiness in 
the City of Oowagiac. State of Michigan : that the Hank of Three 
ftaks is a hanking coi’poration under the laws of tlie State of Miclii- 
gan. having its ]»rincipal place of business at Three Oaks. State of 
^lichigan : that tin* farnie?'s National Hank of Hichland is a Federal 
banking corporation, having its principjd place' of husiness in Hich¬ 
land. State'of Mie'higan : that the State Savings Hatd': of Oowagiac is 
a haidx'ing e'ori>e)ration under the laws of the State e>f Mie-higan, hav¬ 
ing its ])i‘incipal plae*e of busine'ss at Oowagiae-. Mie-higan; that the 
Gluey Natietnal Haiik of Ilailfea-el is a Feeleral hardving ce^rporation. 
liaving its prine‘i|>al place' ed‘ husiness in Tlartfe)rd, State of Mie-higan; 
That the Hopkins State Haidc is a baid'cing e-e)r|)e^ration under tbe 
laws e>f the State of Michigan, having its pi’iiu-ipal ])lae-e of husiness 
at Hartfbrel. State of Michigan; that the Natiemal Park Hank of 
New ^ e)rk is a Fe'deral banking (-e»rpe)ratie)n. having its principal 
plae-e of hn^ine's< at Ne-w Yeerk. State e>f New Yea-k : tliat the Old Na¬ 
tional Hank e)f Hattie Ci*eek is a Feeleral banking corporation, hav¬ 
ing its prine-ipal plae-e of business at Hattie Creek. State of Mie-higan; 
that the I-irst State Savings Hank e>f Otsego is a banking (-e)r]ioration 
uneier the laws of the State of Michigan, having its principal plae-e of 
business at Otsege). State e)f Michigan: that the First Natieinal Hank 
of I’aw Paw is a Federal banking e-e)rporation. having its prine-ipal 
plae-e e)f husiness at Paw Paw. State of Michigan: that the Kala- 
mazeio-Countv Hank is a banking e-or|)oration under the laws of the 
State of Mie-higan having its ])rine-ii)al ])lae-c e)f husiness at School¬ 
craft, State of Michigan ; that the Kalamazoo National Bank is a 
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oderal Rnnkma coriionitKm. linving iis prinoi|>nl plncc of Irndne^ 
lit Ktilimiazoo, Male of Mi.-lii.uaii: that E. F. Gcrl,or and Cora 
-* I.. (.ofhor. co-partM.T> iradini; a>' Edward F. CcrI.cr Coni- 

;ni<l ro-idtMii- of the Tijv of 

Jilts mill . tatc of IVniisvIvaiiia: and tliat all of said il. oil do- 

fendanls arc sned in tlioir own rislil. oxcoptins the Detroit Trint 
Cinnpany. winch ^ sued as Trn-tcc in Itankrnptcv of the Estate o 
.'lichisan Bnssy Company, hankriint. 

I hird. I hat the anionni invoiced in this controversv. exchisive 

’^I'NiImi """'-'■'"d dollars 

.0(1(1 . and tins sint is hronsht. ain.ais other things to enforce 

certain Icya and e.|nitah|e riylits of complainant asninst certain 
Kh^e:" "- i"-''''-'-" of this Court and 

hourth Mint on the 11th d.-iy of .\noi,<t. PMd. n petition \vn< 
nied in tho Di.inct ( onrt of ih.* Pniled for iho Wh-PM-n 1 )iV- 

*. hjnikniptey. l»y e(‘rt;iin ert'ditois of the .Mieh- 

i.irnn l.nniiv ( o.. n corponition. for th(> pnriMts(> ,,f hjivin..- ii idiiKh'ed 
a hi,nkni|.t : tluit theiv.-ifPcr on. to udt. the -iTih dnv of Cmn^t 10>. 

r l l ai r^'''-,krn,7t In' or.i;,- 
r.M. f . k "• • -Indue o| the I'niled .-<101,- Di-trict 

£ Vi Sm 1 il'-':' "/ "-1-cafter on! 

uit. iipt -1. l.tl.>. doPindnnt. I),Jtroii 'rrii<t (’t.nipanv \vi< dnlv 

appointed I riistee in Bankriiplcy of the eMate of s..,i,'| Miehioni 

• lusy O.. hanknijM. and thereafter dniv ,|nalilied as s,„.h hv Ylie 

iimHi:; i'dinri';. r'l-•-ai'i ^oil't 

i> ‘i ‘ <li‘»il hn-1 ( onipnny i- now ;ictin<x ;i- <ii('h TriNfee 

l- iftlf'TI*'t "• r'vf -y.”''""'!'." ''""'I'liny. I.ankrnpl. 

tio , I- ■ I ' .^'"-hisan I, ussy Co., at the time of the institn- 

of -aid proceeding in hankrnpicy asaiiist it as aforesai.l w-,- 

corporation organized ami e.xistins nmh.r ... virliie'ot 

(he law- ol the .>s,ate of .Micliin,,, havinu ils prineipal ,k,ee 

H>i th(* 11 ;in.'iMctloll of hn-ine'-« in fhi‘ Pif\- f i’' i • 

«Mid St'itP- 1 • Kalinniizoo n 

. aui . tat4 . tha siid corporation wa< organized .<(‘V(«ral vear< aon fn • 

..k-kk'ai;:; 

cnsa.scd in such hnsiness. and that for the |iast four ('iV ly-lrs'i'r'lia;'! 
hceii and at ihe time ,,f li!|,|o -.,i,| ,„.|i,i,,' | . 

rhk p.'.',?'Ti'i"f a';;n:,;iki:iies''a:; kk 

hii.siness ot the niannfactnre and sale of ■mloniohil'e 'Ic' 

each year made and entered int., an asenev contr-Cl wit’ll k'oV 
I fohey. delendaiii afori-said. f.a- the handlim^ -in,—In f '^ J'’*’'’ 

.n certain territories mentioneil in .sni.l coiPraits kvellCCyrSC 
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tiict of Colunil)i{i, and various otlior adjacent and adjoining^ terri¬ 
tory; that said contracts so entered into with said T. Oliver Probey 
icseixed tith* to all antoniohihs and parts shipped or delivered to 
J rohey thereunder iii the Alichiiian Hn_ugy Conij)anv, until payment 
therelor should have hccn OH eived: that there was made and entered 
into !>} and hctwt'iai said pai’ties a certain agency contract under date 
ot August J'Sth. PM'J. a true and correct copy of which contract is 
heieto attached and uiarki'd Kxhihit “A. ' reference to which is 
heiehy iiiadi* lor further c(‘i‘taiuty. and which is made a part of vour 
comi>laiuant s Pill of ('ouiplaiut; that at the time of the 
P makiug^ and entering into of said contract aforesaid there 
uas a lurtlu'r and additiomd contract made between said 
Michigan Ihiggy (’oni|>any and said defendant. T. Oliver Prohey, 
dtited August JSth. IIM J. a true and correct copv of which contract 
is hereto attached, marked Exhibit “P.” reference to which is hereby 
made for further certainty, and which is made a part of this vour 
c(m)j)lainant's Pill (»f Oomj»laint: that by the terms of the contracts 
said defendant \yas given the agency for the sale of the property of 
said Michigan Pnggy romiiany in various territories and upon cer¬ 
tain terms thiMvin s(‘t forth, and it was expressly agreed therein that 
the title to all antoniohih's. accessoric's. ]>arts and tH|nipment shipped 
and delivered to said agent, under and in accordance with said con¬ 
tracts. should remain in said Michigan Piiggv Companv at all times 
until payment in full therefor slamld he received. 

•'^(\enth. I hat nmh'r and in accordance Avith the said automobile 
contract^ laavinheldiv set forth, slid Michigan Pnggy Company in 
its usual course* of hiisiness folkaving the execution of said contracts 
did ship and (leliver to said T. Oliver Prohey, at Wasliington and 
other places within the territory (-overed by said contracts, a large 
nnniher (»t antomohiles. accessories, parts and eetnipment to be by 
said I Olive*!- Prohey handle*d. sold and ae*e‘onnt- for. in ae-ceirelance 
with the terms and e-emditions of said e-ontrae-ts; that such shipments 
(d said antoniohiIe‘s. ace'e*ssorie*s. jairts anel eejuipment took ])lace and 
e'ontinne‘d at various times from the* e*,\ee-ntion of said cenitracts nn 
te>. to wit. June 2Oh. 101:-). 

I’Jghlh. 1 hat fora period of a ye*ar or more jirior to the date of the 
e*xe*e-nfion of .<aid e-ontraefs of Angnsl 2S. and for a period of 

^ .ye‘ve*ral months suhse*(pie*nt thereto, the jirovisiems thereof re- 

e ating t(» the giving ..f note> for the purchase prie-e e)f antonie). 

I)iles hael been entirely disregareled by said T. Oliver Probev 
and said Ahchigan Pmggy (Aaiipany. and said Prohey had fre- 
eiuemtly. anel from time* to lime, given his iironiisseiry notes to said 
Aliclngan Pnggy Company, in such numbers and ii/such amounts 
a> were reepieste'd by .said Michigan Pnggy Ce)ni[)any. without any 
referene-e to or connee-tion with the elelivery eif autoinohiles to said 
I rohey by .snd Mi(*higau Pnggy Company; the total of .said notes .so 
issueel by saiel Probey anel delivered to said Michigan Buggy Com- 
t»any up to the date of the exee*ution and delivery of said contracts 
as hereinbefore set forth, aggregated a total amount of not less than 
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Forty-six Thonsaiul Seven TTiindred forty and H-t/lOO Dollars ($46,- 
74n.:M). And conijdainant further avers that it had h)n<>: been the 
rnstoni and }»ractic(‘ h(‘tw(*(*n said Frohey and said MiclnLian Ihiuuy 
( <an|iany toi’sai<l Pn*lK‘v tn (‘xecnte and deliver his proinis-iorv note^ 
to said Michiuan IhiLijiv r(nn|tany whenever requested hv it so to do. 
which -aid note- w(‘i’c used hy said Michiiian Ruij'jv Fompany in its 
hn-ine<s. and which -aid custom and pra(*tice continued l (‘lwe('n tin* 
parties both lu^fon* and after the execution of said contracts hei-(‘in- 
l>cfo?N* r(*f<‘rr(‘d to. and said notes w(*re so oiven without any reference 
to any jtarticnlai* antomohile or to any particular use to which tin' 
-ajiM* \\(*r(‘ to h(* a|>plicd. and none* of said notes wtan* I’l'tni’ned to said 
Ih-ohry wlicn and aftj-r tlu* same were ]>aid. Tliat at the time of 
makimj' -aid conti'acts tlaa-c had hec'ii issued and wei’t' then ontstand- 
iiiLT in ih(‘ pos-c-<ion of said Michigan Runuy Tojiipanv ami thi' 
\arions hank- with whom tlu'sanx' had Ikm'u discounted hv it. !iot(‘- 
-o iii\cn 1)V <aid Frohey to said .Michiixan F>nLi,ixv Fompanv to the 
amount nt I nrty 'riion-and Om* Ilnndi’c'd I'oni’tccn and od 1(H) 
f>ollar- (>^10.11 I.d4). 

And comidaii'ant fnrtlc'V aver- that from am] after alw.nt 
4annar\. F.M.>. the -aid I, ()h\'cr Ih'olu'v cx(‘cnl(‘d and dc- 
lixcn d to said MicluL'an F>nL'nv Fompany his non-ncLi"tial'l(* oromi — 
-orv nntc< in laru(‘ nnmhcr- and at varion- tinu*- ami in dilhavut 
amount-, from lime to tiiiM*. all of which said not<*-. a.s well a- tho^e 
yixcMi thcrcattc!’. \\(M'c non-ncLi<»tiahlc notes <lrawn m on a hwm. a 
true and c(,rr<‘ct <-o)>v of which is hereto attached and rcl'ci-ivd to a^ 
Fxhihit I*. . all ot which -aid mit»'- ^o Liiv(‘n wau'c Lii\('n to -aid 
MicliiL'an F.imuy Fompanv without rcfci-(‘nc(‘ to any )•al•1i^•nlar anlo- 
niohil<>v. the pnreha-e pric(‘ thcivof. and W(Mv not intemh'd to he. 
and w<*rc m.t. in any wav connnct(‘d with anv ant(»mohilc-. acc:‘<-oric<. 
pari-or cqiiipnnml ddiveavd to-ai<l Froh.w- hv said Michigan Fu'al'.v 
k^o?n]>an\. hut wci’«* L!i\’cn at tlx' r('(|nc-t of said Michigan FmAi'V 
( oniDanv toi- it- accommodation. wIumkwci- ami in -nch aimamt.- a- 
it^ niiLiht riMpic-t ti'oin tinu* to tinu*. <onK‘ of which .-ai(l note's. -<» 
niycn. w('?v -nh^Mincntly and at various time'- di-connted hy <aid 
.Michiiian IhmLiv Fompanv with vaiioiis haid<s and trn<t coniDanic<. 
And co?i!plainant Inrth(*i-a\e'r.- that in carrying out -aid cn-tom and 
piMctice*. -o followe'd hy -aid P. ()livei' Fi'o1m‘v ami -aid Michii*an 
FniiLiA’ Fompanv. it wa- the' iiite'Ution hedween -aid parlie'.- that no 
om* of tin' m»te‘- -o uiven hy said Frohev to -ai«l Michigan F)n<:L.v 
Fompativ -honld rcpre'-c'iit any particular antomohih* drdive'n'd to 
said Frohey hy -aid Michigan IhiLmy Fonipany. and tin' said notc- 
W('i*(' without ally inte'iition o| conm'ctinii tin* satin' up in an\' 

way with anv antoniohih*-;; and connilainant av«'r.- that the owner- 
ami hohh'f- o| -aid note'- have' no i-iiihl or intere-t in the- twenty-.-ix 
('2')) antennohilo he're'inafte'r mentione'd and dc-e'rihcel. eir anv 
th(*ree>t. e>!- the ]>i-oe-e'e'd- of the' same' hy vii’tiie' of the owner-hii» of 
any of -aiel note*- -e» i-sne*d a- afe»re'said. .\ml e'ennplainant 
9 flirthe'r ave*r- that nnde'i' and in ae‘e'e»relane-e‘ with the teians eif 
.<aiel ce>ntrae*ts In'tween the parties, all of .-aid notes so executed 
and delivered liy .<aiel Fre>hey to the Michigan Buiigy Company were 
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to l!v hold ))y tlio said Michigan Ihimuy Conipany as deposits on aiito- 
niol)ilos. carria,uios. acoossorics, parts and oqiiipniont oontraotod for 
hy said defendant. T. Oliver Pi’ohey; it heino; the nnderstandin,<>, 
ainl .-o provided in said eonti'aets. that upon full ])ayinent of the 
purchase ]»rice of said autoniohiles. carriages. |)arts. accessories and 
e([uipnH‘nt. said notes would he returned to said defeiuiant, Oliver 
Prohey: it heinu' understood and agreed, however, that at all times 
the title to all autoniohiles, carria.iies. accessories, ])arts and equip- 
nuMit, which should he shi])ped or cousioiied to said defendant, T. 
Oliver Prohey, should nanaiu in said Michigan Buuuy Couq^any 
until said autonH>hil('s, or the ])roceeds thereof, should he fully ac- 
counti'd for to said Michiuan Ihmiiy roiupanv. and that, said notes, 
iiivi'u in the amount herein set forth, were made payable to the said 
Michigan Puu,i>y Oom])any, and were not payable to it^ order, and 
were not ueudtiahle instruments oi* intended so to he. That there¬ 
after. and at various times, the said Michigan Ihiiiuy rompany dis¬ 
counted and .'(>1(1 a larue numher of said notes so executed and de¬ 
li veri'd t(t it hy defendant. T. Oliver Prohey. with and to various 
hanks, and said notes are now held and owned hy the vai’ious hanks 
which ar(‘ made defendants to this proceedinu. the said notes having’ 
ht‘en c'udoi’sed to and discounted and sold with and to said hanks 
hy the said Michiiiau Ihipuy Company: that the amount of said notes 
lield hy each of the said hanks, as complainant is informed and be¬ 
lieves. is coriectly set forth in a statement thereof hereto attached 
and made part hereof as Exhibit “C’’. 

10 Ninth. That under .-aid contracts <aid Michigan Bu«;<»y 

(^om]>auy shipi>ed and delivered to said defendant. T. Oliver 
IM'ohey. from lime to time to, to wit. dune 27111. Ihl.*), a lari^e num¬ 
ber of aiitomohiU*-, acc(‘ssories. parts and eipiipment, for which pay- 
numt had not Ikhmi made on oi* before said June 27. lOPh and that 
on. to wit. till' .Slid June 27. lOlM. said T. Oliver Prohey had in Ids 
p()s.-(‘s>ion and under his control twiaity-six (21)) of slid automobiles 
manufactured by the said Michi.uan Pjiiooy Company, and consigned 
and delivci-c(l to him by the .slid Michi<iau Ihi^uy Conqiany, under 
the tei-ms, pi-ovisions and conditions of his contracts aforesaid, 
wherc'hv it was aurecd that the title to said automobiles should not 
pass to and ve>t in the slid T. Oliver Prohey. or any other person, 
until h(‘ had fully accounted for said automobiles, or the proceeds 
thereof, as hereinbefore .s‘t forth; a list of slid twenty-six (2()) auto¬ 
mobile's b('inLi’ lu'rc'to attached and made part hereof as Exhihit “D’ ; 
and that said T. f)liver Prohey had not tlum. and has not since, paid 
to the Slid Miclii.iian P)U,u,<iy Company, or to the holders or owners 
of said notes, oi' to your complainant, or to any one. the amount due 
u]ton .Slid -everal notes so uiven by him. but. on the contraiy, said 
ITetbey denie's all liability for the payment of slid notes to said Mich- 
ioan Pu.ULiy Company, or to any other ]>erson what.<oever. 

''Tenth. That on or about the 27t]i day of June. 1018. the said 
Michiuan P)Uii,uy Com|)any. for value received, sold, a.sdirned and 
transferred to the Pennsylvania Sales Coi‘poration, a corporation duly 
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or^janized and exi<tin^ undiM- tlie law.^s of the State of Pennsylvania 
all the riiilit, title aiul interest ot said Miehiaan Bnagv Company in 
and U) {dl the antoniol>iles and antomohile ])arts inade hv said Mich- 
i;^an BuiiLiv Company, whieli had been shipped and eon- 
11 signed l)y said ( ompany to the said '1'. Oliver Probey under 
the terms jind provisions of the contracts hereinbefore men¬ 
tioned, and not j>aid tor by him. inclndinu; the twentv-six ('2d) aiito- 
mobiU's herein more .specifically mentioned and de.'crihed. which said 
antomobiles anrl autoniol)ile parts were thereupon invoiced and 
chartred to said Pennsylvania Sales (’orporation bv said Michigan 
Bn.irtiy (^ompany. and were thereafter paid for to <i\u\ Michigan 
Buggy ( om[*any by .<aid Pennsylvania Sales Corporation, of which 
said .sile. assignment, transfer, invoice and charge the defendant, 
T'. ()li\er 1 robey, who was then in |>osscssi((ii and control of said 
automobiles under the contract^ as aforesaid, had due and proper 
notice, and duly con'entc'd and agreinl thert'to: and the sai<l T. 
Oliver Probey thiai and then* furthi'r agrcaal with th(' slid Pennsyl¬ 
vania Sales Oorp<»rati(ai that if he .should bo allowcal to retain said 
automobih's fni- >;ilc under cousigmiaait from s;ii,l P(‘nnsvlvania 
Sales Corporation, lie would iiiaki' prompt and aciairale return and 
an a<-counling to s;,i,| Pcaiiisylvatiia Sal<‘s Corporation tor said auto¬ 
mobiles. or th(‘ proc(M‘(B th(‘r(M»f. and would hold the automobiles, 
and th(‘ proct'cd.s riailiziMl from tb(‘ s;il(. or -ales thcia'of, in tru>t for, 
and rcMuit and pay tin* same |•romJttly to. the slid PiMiiHvlvania 
S;d(*s ( orpoi’ation. its succc'swoj';.; ;m(j assigns, which sai(l agrecMiiiMit 
Wib; intended to and did include tlu' procecMls tVoni thos(‘ sjili's which 
had alrt‘a<ly Ihmmi iiaulc by sjiid Prob(‘v. as well as th(Ko sales whicli 
might tht*r(‘after be elh'etcMl: that n‘lying upon .said }>rotiiis('. undia*- 
standitig and agrccuK'Ut so made* by the said delciidant. db Olivei' 
Prob(*y. the sjjxj Pennsylvania Sob's Coi'poration suhsecjiu'iitlv rc'- 
invoie('d the soid aiitomobib's and parts. lairchas'd bv it from said 
Michigan Buggy Company, to the sdd T. Oliver Probey to 
12 sold by him for and on account of said IN'iiiisvlvania Sales 
Corporation, its succi'.^sois ond assigns, oiid the said d\ Olivc'r 
Probey accepted and received th(' snuu^ under said jiromi.M' and 
agi*eement. 

.\nd complainant av(‘rs that l<y r('asoti of tiu' s;d<| soK*. assiguiiM'nt. 
transfer, invoiet' and charge, as liereinlud'orc set forth, tlu' said Mich¬ 
igan Buggy ('’ompany relimjuished all its i-ights and claims in ond 
to said twenty-six (’2d) aiitomobib's. or tin* pri^cei'ds thereof, and 
against the said Probey by virtue of any liability on his ].art ai’i^ing 
(Hit of said contracts, notes ;md all otlu'r <>bligation< (»f ev('rv char¬ 
acter of .su'd Prohey to said Michigan Buggy Com])anv existing at 
that date, and at tlu' saint' timt' both said Michigan Buggv Company 
and .Slid Prohey relintjuished. each to the other res]Kvtively. ail 
elaim.'^, rights anti liabilitit's of t'ach to the other rc'^pt'ctivelv. arising 
under saitl contracts, notes and aiitomobib's or of anv otlier kind or 
character what.siever: and that thereu])on snM Pennsylvania Sale.s 
Corporation was suhstitnted as the owner of all the rights, title. in¬ 
terest, claim and demand of every kind and character whatsoever 
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of said Micliiuan Ru.ujiy Coni])any in said automobiles, and the pro¬ 
ceeds tliei'eot. and the said T. Oliver Prohey thereu])on relinquished 
h) sjiid Miehiiian Ihiuuy r<)in])any all the elainis of every kind or 
character which h(‘ had aiiainst said Miclnuan Bujiiiy Company, and 
said Michiiian IhiLi.uy Company likewise reliiUjuished all its claims 
aiiainst said Proh('y and ti'aii.'-fei’red the same to said Pennsylvania 
Sales (^irporatioii. which was snh>tituted for said Michipm Bugiiy 
Company and as the owiiei* of all the rights thereof; which said 
ti'ansaction constitntiMl an adjustment, compromise and .'Settlement in 
lull of all liiihts and liahilitii's of every kind and character 
I-' till'll I'xistinu hetwei'ii said Miclniian Bnu^y Company and 
said Prohi'v: and that the new conti’acts or agreement's l)e- 
twei'ii said Mirhie,an P>nm:y C^aiipany and said Pennsylvania Sales 
t^)rporation. and h(‘twc(‘ii the PennsyKania Sales Corporation and 
"aid T, (tlivci' Prohi'v. as h(*r(*in si't forth, were both subsequently 
ackiiowU'dLii'd. satislii'd. a(‘(|niesc('d in. adopted and the .'same o|)er- 
at(*d nndi'r hy nil jiaities tlu'ri'to. And conijilainant further avers 
that said 'W (tlixci' Prohey snliK'qiK'nt to said .lune 27, 19BP ac¬ 
knowledg'd and admitted to various p('rsons that said twenty-six 
(2()') aiitoiiiohiIc's. and tlii' j>roceed." tht'r«'of. h('lonp,ed to .'said Penn¬ 
sylvania Sales ('orpoi'ation. hnt iiotwithstandin*!; the same and .said 
promise and ayii'emi'iit -o made as hereinbefore .■set forth, no account 
has been made' and no ri'inittaiici' or jiayment of any proceeds of any 
.sile or sales oi any ol said antoniohiles or any parts thereof has evei* 
hei'ii niadi' hy >aid di'fciidant. 'W (tliver Prohi'y, to said Pennsyl¬ 
vania Sales Coi’poration. it" sncci'ssoi's or assii»ns. or to any other per- 
'son u hatsocN I'r. 

That thei‘(*aft('i‘ on. to wit. Aiiiiiist 1st. PdP). said Penn.sylvania 
Sales Coi'i»oralion. for \ahu' r('cei\ed. sold, assioned and transferred 
all its riiiht. title and inti'i'i'st in and to said twenty-six (2t)) auto¬ 
mobiles and pai’ts. and th(' jtroci'eds of any and all sales thereof, 
whetlu'r thi'rctoloic' made oi- thereafter to Ik' made hv said defendant, 
T. Olivc'i- 1 'rohi'y. on account of tlu' consi,u,nnient thereof for sale, 
as aloresaid. to iMlward V. ( h'rhei- and ('ora I,, (lerher, partiu'rs trad- 
inn ns I’.dwai’d I*. (li'rher Company, ot which said a.'^sinnment, trans¬ 
fer and sal(' the said di'fendant. T. (^liv('r Pi-ohey. was duly notified, 
and tlu' said di'tendant anret'd tlu'reto and thereupon jiromised and 
ani'i'i'd to hold said antomohih'.- and the proceeds from the 
14 sale tlu'ieof in trust, and |»ay and account for the same to 
.said Pdward l'\ ( h'rlx'r Conijiany. theii- sncce.'^sors or assigns; 
and said T. ()livt'i* 1 *rol *ey both on and subsequent to said Auon.st 1. 
PMd. acknowlcdnc'd and admitti'd that the said twenty-six (2()) 
ant(nnohiU's. and tlu' pi'occ'i'ds thert'of. In'lniined to .<aid Kdward F. 
(lerher and Cora L. (lei-lx'i-. partiu'i-s tradinp as Fdward F. (lerher 
Companx ; hnt iiotAvithstandinn the sana^. and said promise and 
agreement .<o mad(‘ as hen'inhefoi’i' <et forth, no acconntiipo thereof 
has been made, and no remittance or |»aynient of any pnx'eeds of 
any sale or sales of any (»f said automobiles, or anv jiart thereof has 
ever been made hy said defendant, T. Oliver IToljey, to said Edward 
F. Gerber and Cora L. (lerher, partners trading a.s aforesaid, or to 
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either of them, or their <iict (s<ors or assigns, or lo any i>erson wliat- 
soever. 

That thereafter on, to wit, August 11, 101:1, said Kdwanl 1*'. 
(lerher and Cora L. (lerher, partners trading as falward F. (lerher 
Coni}>any, for value received, soul, as.'-igiied and tran>ferred all their 
right, title and inWrest in and to said twenty-six (’it)) auloiuol»iles 
and parts, and the proeeed> of any and all .-ales theri'of, whether 
theretofore uia<le or thereaftei- to he made hy <aid defendant. '1'. 
Oliver Prohey. on account of the consignuieut tlieii*of for .-ale, as 
hereinbefore set f(»rth, to !''.dward 1*'. ( ou Ikm-(’ oiupauy. a corporation, 
the comj>lainant: and thertaipou sai<l '1\ (diver Fr«)h(‘y promised 
and agreed to hold .slid autcuiiohilcs and |»arls (»ut of tlic proceiMls 
from the .sde tluu'eof in trust and pay and account for the -ame to 
com]dainant. hut uo accounting has hei'u made and no remittance or 
payment (»f any j)r<M-e(‘d> of any saK‘ or sales of any of -aid automo- 
liiles, or anv parts thereof, ha- I'Vt'i' ln*cn made hv said defendant. 'W 
Oliver PioIk-v. to your coiuplainaut. or to any other |hm‘.sui 
lo acting for and on account of coiii|'lainant for said aiitouio- 
hiles. although said Prohey has oftiai heim nMjU(*-t(“d ,-o to 
do, and your c<nn|>laiuaut ha.- been unable to a-etuMaiu or di.-eover 
what disposition has Imm'u made by slid Prohey of slid automobiles, 
the most of which <lo not now app(‘ar to In* in the* posse'sion of sai<l 
T. Olivia- Proh(*y. and the titli- to which under .slid coutraets and the 
a.^signiiKMits laa-einheloie -et tortli righttully ami legallv i-emains in 
your eomplainant. 

I'deventh. .\ud enm|dainaut aver< that .sane nf said automohihs, 
acci'.-'ia-ii's. parts and e(|uipmeiit. <a- tla* pi-oeeeds thei’enf. the (‘xaet 
number and amount thereol Ixaug to viaii- complainant unknown, 
are still in tln‘ po.-.-e.--i(ai. cu-tody la- control of said T. (tlivia- Proh{‘y, 
or his agent- or repj-(‘senlati\e-. ami within the jnri.-diciiiai of this 
Ilomn-ahlo ('(airt. and (hat same, under slid contracts and tin* a-- 


signments hei-einlx*fnre -et hath, are (he pi-op«‘rty of vuiir eran- 
plainant : ami complainant fni-the?- aV('r- that Ix'tween tlu‘ tiim* 
of the transfei- of it- right, tith' and intere-t in said aiitomnhile--, 
acces.siries. parts and e(jiiijaiieiit by said Michigan Piiggv rompanv 
on June 1st. PM-h and the time of th(‘ Piling of tlii- Pill of Oan- 
plaint. a largo nnmher of said antomolales. aece.ss)rios. parts ami 
equipment. .<o tran-ferred by said Michigan Pnggv Oiannanv. a< 
hereinheha-o more fully and at length s‘t torth. and in the posses¬ 
sion and control of said 'P. Oliver Prohey. or other p(*i-sons. Hrm- or 
eot*porations holding through and for him. an* Ix'ing .s‘e?-(‘11v held 
or have been -old and disposixl of to vai-ion< |»erson-' and the public 
generally, and the jtroeeed- thc'n'of havi* been received and ap]>ro- 
priated by and converted to the use of siid T. Oliver Prohev. tin* 
exact amount of which ])roceed- i< unknown to complainant, hut it 
is advised, helieve-i and tlu'refore aver-i that tlu‘ amount thereof 
exceeds the .«nin of Twelv»' Tlionsnid Five Hundred Dollars 
(.SP2.r>n()). all of which the defendant. T. Oliver IVohey. 
16 has fraudulently converted and appropriated to his own n.<e, 
and for which he has made no accounting either to vour 
complainant, or to any other person entitled to receive the .«ame. 
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And coiiij)laiiiaiit further avers that in pursuanee of a sehenie on 
the part of >aid T. Oliver Prohey to cheat and defraud the owners 
o Stud t^^enh^-^lx (2t)) autoniohiles out of the same and the pro- 
(eed.s thereof, said Proliey t/ook said autoniohiles out of his re^ilar 
j>lace of husiness. partly in the ni-ht time, and secretvd the same 
in \aiious places in the District of Columhia. and thereafter refused 
to delixer the same or divuliie th(* hidinu places thereof, and on or 
about August (>. ptjd. Pdward V. (Jerher and Cora L. Gerl)er 
|>a]-tners tradinii, as falwai'd 1'. Ocrhci’ Oompanv. instituted an ac¬ 
tion in replevin, to recover ei.uhteen (IS) of said automohiles, 
aij:ain>t tlu* said P. Oliver Proh(‘y. as d(*fendant. which said a(*tion 
was hied in the Supreine Court of the District of Cohimhia and is 
de>iLinated as law cas<‘ Xo. oittKJl. and is now p(Midina; in said (X)urt. 
and upon the service of tla* writ in said cause ei^hUnm ( IS) of said 
autoni(>hile> wenv soizc'd and taken possession of under the terms 
of said writ hy the Cnlted Stat(‘> Mar.dial of the District of Colurn- 
hia. and the .snne or the proc(‘c(D thereof are still in the possession 
and custody of said .Marshal, and tlK‘ said cause I’omains uiidi.sposed 
of; and complainant further avers that said defendant. T. Oliver 
Prohey. in i>ursnance of and as part of his scheme to cheat and de¬ 
fraud comjdainant. and in pnrsujince of his intention and j>lan so 
to do. has withheld from c(unplainant and has secreted from com¬ 
plainant the remainder of said twcnty-si.\ Cih) autoniohiles herein- 
hefore mentioned, or tin* proceed- thereof, and has heen disposing 
of his property in various manner^, in fraud of complain- 
1 i ant s ri.irhts. hy transferriim p^irtions of his firopertv to other 
persons, hy sellin- porti(.n- theivof. hy holdin,-:' portions 
thereof in the names of other persons, and in various other methods, 
the full facts and details in connection with which are not known 
to \mur complainant, and that said property ha- heen transferred in 
.-iich a maniK'r that said T. t)liver Prohey has retained the control 
uiereof. and the* hen(‘ncial inten'st therein, while hiding- the same 
from your comi>lainant. and that said Prohev has pursued this 
course and plan for the purpose of preventino- complainant from 
r(‘cov(*rin,ii from him the sums of money for which he is indebted 
to complainant hy rc'ason of th(‘ matters hereinbefore more fiillv and 
at len.uth set forth: and complainant further avers that said T 
Oliver ] rohew ha- withheld -aid automohil,.> and tin* proceed- thereof 
and ndused to acimmit thm-efor to the extent of about Twelve Thou 
sand Imvc Hundred ($P2.r,00) Dollars, as hereinhefore set forth 
under a pretentious claim that -aid Prohey does not know to whom' 
he should account therefor, whether to complainant said Edward 
I*, (.erher rompany. a co-partnerslup. or to said Detroit Tru«t Com- 

^lf;fendant hanks, hut at the same time the 
.said 1. Oliver I robev domes that he is liable or ohli-ated to account 
therefor to any of -aid [kt-otis. or to any other per.-ons whatsoever 
uInch said position is taken hv him. as complainant believes and 
axers. for the purpose of avfiidinn: an accountin.o: to vour complain¬ 
ant or to any other per-on xvhat.soever for .-aid automobiles, or the 
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iind di-po'-ilioii 


proceeds thereof; and your complainant further avers that neither 
said Detroit Trust Conijainv. 'rru>tee. nor any of the said defendant 
hanks, nor any other person whatsoever. (‘Xceptini: yoni* complain¬ 
ant, has any ri^ht, title. inl(‘rc.'l. c!ai!ii nr demand of any 
18 kind or character in or to any of .-aid tweiity-.-ix (2»>) aii- 
t<nnol»iles hereiid>ef(>re nuMitioned. (»r the |>roe(M‘d- thereof, 
but that the entire ownership of all of .-aid anloniohiles. ami the 
entire proceeds thereof, have been fnlly w.-ted in yonr complainant 
and its predece.-.sors in tith'. a- luneinhefoi-i* jiioih* fnllv and at length 
set forth, without any claim, tith* or inlere.-t therein nr therein on 
the part of s;iid Miehitian laiLiiiy (’onij>any. oi- any of tlu' (h'hmdants 
named hertdn. or any other j>ei-on wliat.-oewi-. all of which i- to 
said <l(*fendant. '\\ ()li\e)- Prohey. w(‘ll known. 

'rw(*lfth. .\nd complainant further a\cr- that it 
heliev(‘s tliat sai<l dt'fendant. ’W (>liver Pi’ohey. has 
and moneys eominii intu I)i> hand- from the .-ah' 
of aiitomohih's. accessories. j>art- ami (‘<iuip!iient -o heloiuiini; to com 
plainant. and hn* which .-aid '\\ nlixer Trohey wa.- ohlinat(‘<l to ac¬ 
count fully to complainant, for hi- own pmpo-e.-. and fni‘ and in 
the pureha.-(* of nther prop(*rty. >toek-. hnnd> and oiIk'I- seeu!‘ities. 
some (d’which weiu* taken and h»*ld hy -aid T. (tlixcr Troln-v in the 
naiiK's of otlu'r pt‘r.-on-. the e.xaet nature, kind and animinl of w hich 
.said property, .-lock.-, hond.- and -(‘cnritie-. and tla* nain('> in which 
the .Sana* have' het'u taken, and ai’e now iM'iiui la'ld. h(‘inix unknown 
your complainant. 

d hirt(‘(‘nth. .\nd eonij»lainanl further a\(*i'.- that the I’i^ht.- of 
your complainant cannot \m' (‘-tahli-lu'd and a<l'M|nat<*ly prot(‘et»‘d 
(‘Xeept hy (‘(piitahh* r(‘li(‘f a.- the -aim' is la'rcin prav('(l foi'. ami that 
th(' .said act.- of tlu' di'tondant.- are inllietinu up<»n voiir eomplain- 
«‘mt irreparahh' injury, loss and daniaui'. and yonr e<)niplainant i- 
without full ami adi'pnati' lU'lic'f at law in i-e^ard tla'rc't/) and can 1 m' 
protected only hy ('(|nitahle i-('li(‘f. 

for as nmeh. then'fore. as ycair complainant i- i-t'inedih'ss 
Ih in th(' prc'inise- t'xei'pt in a court of ('ouitv. whi'iH' such 
matt('rs ai‘(' pi’oju'rly eoimizahh'. yoiii' complainant I'e-pc'ct- 
fullv ])rays your Ilonorahh' Coml: 

1st. That writs of suhpiena may he issiic'd I'c'fpiii'iim tin' (h'h'iid- 
ants. and ('aeh of tlu'in. to a|)p('ar and make full, true and eom|)lete 
an.swers to thi.- Kill of roniplaint. hut md umh'r oath, answer under 
oath heinii herehy (‘X|)r('ssly waiv('(l. 

— ml. That an account may he taken of all .sum- of niom'\' and 
other property ivceived hy or eominu' into the hands (d* said defend¬ 
ant. r. f)liv(*r Pi-ohey. as auent <d‘ complainant, foi- and on account 
of or h»r the u.-(' of c(nnplainant. and of the application ther('of. and 
of all <lealini:s and tran.sa<'tions of the sjdd defendant. T. Oliver 
I'rohey. in connection with the matters hereinhefore in tin' Pill of 
f^miplaint .s('t foi-th: and that the .said defendant. T. Oliver Prohey. 
may he deereeil to pay to complainant what, on takiiur such accounts, 
shall he hamd due from .said defendant. T. Oliver Prohey. to com¬ 
plainant, and to deliver up to the complainant all propertv in said 
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defendant’s possession oi* eonirol. or in the possession, eustody or 
control of otlu'rs. under tlie dio'ction of said defendant, and belong¬ 
ing to complainant. <tr which may have been bought or obtained bv 
said defendant out of th(' pi-oc(*ed'^ i'ec(‘ived from the sale of any of 
the antomohilo. or the' prnccu'ds tlu'ri'of. or pro]>erty hereinbefore in 
the l>ill of ('miiplaint mnr(‘ fully descrih(‘d and set forth. 

Mnl. 'riiat said (h'tcndanl. 'P. Olivei’ Prohey. Ity preliminary in- 
jnncti(tn. hcrt‘aft(‘r to !»(> niad(‘ pi'i’inanent. he restrained and en¬ 
joined from ti’ansteri'ing or disposing of any of the automobiles, 
accessoiios. j)ar1- and (npiipment hereiiibefore described, or 
the pro(‘eed> tlun-i'of. or any propeily representing tlie same, 
in his hands or contr(»l. during the pendency of this suit, and 
that upon th(' final hearing of this cause' the Court decree that the 
same' h(> paid ove'r to complainant, and that said defendant lx* de- 
ci-('('d to hold >aid antoniohih's. jearts and othei‘ property, and the pro- 
c('ed- of the sale* of any antoniohih's. accessories, parts and equip¬ 
ment d('<crihed hc'rein. a^ dhaislee foi’ your complainant. 

1th. That said deh'iidant. T. Olive'i* Probey. come to a just ac¬ 
counting with vonr c<»niplainant as to the' sale. ti*ansfer oi* disposition 
<*f any of the automobiles, accessories, parts and equipment herein 
de-crih('d that have' in anywise' e-eime into his hanels. or under his con¬ 
trol. anel of the' pi-oe-e'e-els the'iH'of. anel that he he* orelei'e'el and elirected 
by this Ceairt to pa\' and de'live'i- tei your (‘emijilainant the proceeds 
re'ali/.('el by him fi'om the* sale', transfei- eu* othei* elispeisition of saiel 
pi'eijie'rty. anel that. thi> Coni-t elee-ree' that any e»f said automobiles. 
ae*e-e's<orie''. ]»arts anel ef|nijMne'nt herein des(*ribed. and the ])roeeeds 
there'of. if feaiml to he' in the* hanels eef said elefendant. he held in 
ti‘n<t for the' iHe' and heneht eif this e-emiplainant. and that the same 
he ele'livoi'e'd to yonr e-om]^lainant. 

oth. That 'aiel elefe'iielant. T. Olivei' Probey, by preliminary in- 
jnne'lieni. he'i'e'aftei' tei he' made final, he restrained and enjoineel from 
<e'lling. e-onve*ying. assigning, transfe'rring eer in anywise elisposing 
e>f. oi' e-ansing to he' elispose*el of. any preipe'rty. whether real, per¬ 
sonal or mixe'el. whie-h ha> hee'ii ae-einired by him with, by eir out of 
the Itroe-('e'els of any eif the' anteaiiethiles. ace'esseiries. parts or equip- 
me'iit hci'e'in elcse-rihe'el. e>r npem the' se'cnrity or hype>tliecation of the 
same' whethe'r the' same he' he'lel in the name e>f said defendant or 
other person or pei'sems. and that he he elee'reed to heild anv 
'21 jirope'rty. whe'the'i* I’e'al. perseenal e»r mixe'd, into which the pro- 
e-e'e'els of saiel autemieihiles. ae*e-essories. parts and equipment, 
or any the'reeif. have been e-einvei'te'el in trust feir yeair complainant, 
anel |>ay the' >anie' tee e-omj»lainant. 

<>tli. Idiat elefemlant. T. Olixer Prohey, lie require'el to make dis- 
e-e»very as tee the loe*atie)n of. anel that this Court impound and bring 
intei its peissessieni. eir deliver intei the peissession of a ree*eiver ap- 
peiinteel by it tee take posse's^iem anel e-emtrol thereof, the automobiles, 
accesseii'ies. parts ami equi])ment herein de.scribed. or the proe-eeds 
the'i-e'eif. etr any preijiei'ty I'epi'esenting the proceeds thereof, wherever 
the .same may be found, and within the jurisdiction and control of 
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this r<nirt. ami. iijMMi the final liearinjj: of this eausc, decree that the 
-a?ii(‘ Ik* <l(*Iiv(*r(‘d (»!• paid to your coinplainaiit. 

7th. That yniir cniiiplainaiit may lu' permitted ljereaft(*r to bring 
in any otlu'r ami additional parties, if it. shall he found that they are 
ne(K*ssary and j>iop«T pai'ties. for the linal determination of the eon- 
tnAoi^v invohed hei’ein. 

Sth. 'I'hat defendant. Detroit Trust Toitipany. d'rustee in Bank- 
riijitey of the I-'-tati* of Micliigan Buggy Company, bankrupt, and 
all the deh'iidant hjinks ahnvc named which an* the owners and hold- 
ei’" of th(‘ notr- of >;iid deh'mlant. 'I\ Oliv(*r Broht'v, he decreed tr> 
ha\e no right, tilU*. intt*re't. claim or demand of any kind or charac¬ 
ter what'-o<‘ver in oj- to ;my of said tw(*nty-si.\ automobiles de- 

>erili(‘d in tin* Bill of Complaint, or in tin* proee(*d> of tlu* .'■ame. or 
any part or poition tlM'r(*of. 

IMli. 'That yoin- comiTainant may have such othei* and further re¬ 
lief a.' to your llonoi>. may sc'em m<*et. and as to (‘(piity and good 
con-cienec* may a)>|K*rtain. 

'I’l .\ml voiir (•om|)lainant will (‘\('r jtrav. etc. 

Fd)\V.\Bl) F. CFHBFB (’OMFANY. 

Bv II. .M. KFN'r. Ass'f Tnns. 

CFO. F. h’FYNOLI).^: 

DorcLAS. IM’FFIX .V OBFAR. 

Stthrifors for rhihttiff. 

Sta i i: ok Ri:nn>vi.v\ma. 

(’ouiif;/ of A ff* (fJo nji. ns; 

Brfore iiM*. the nnd(*rsigm*d authority. p(*rs<mally came 11. M. 
I\e?it. the .\>.-’t 'rr('a>. ami in this behalf tin* ag(*ni of Ivlward I*'. 
(J(M'h(>r (’onipany. eompl.-iinant above nann*d. wln». being duly .-woimi 
aeeoi-ding to law. -a\> that tin* av(*rnn‘nt.’' of the for(*going Bill of 
Complaint are true and eorrt'et. to tin* Ix'st of alliant's knowh'dge. 
information and belief. 

II. .M. FFXT. 

Sworn t<» ami '•uh-ei'ilK'd hefon* me. this ’2<>th dav of .March. .\. I). 

lind. 

IsEAi.. I dOlIX M. CAFLACIIFR. 

Xofori/ PnhJic. 

My a|>pointnn'nt <lat(*d Sept. 11. lOFk 
My Commi.'"'ion lT\|»ires (*nd lu'xt S('ssion of Senate*. 


'2A Fxiiiiut “A.** 

Memoi’andum of .\gre('nn*nt. made in duplicate tin." 'iSth day of 
.Augnst. HM’i. by ajid hetwiK'n tin* .Michigan .Motor Cai* (Aunpany 
( Mi(‘higan Buggy ('ojupany. Owners), of Kalamazoo. .Michigan. 
hereinaft(*r called tin* Mannfactun'r. and '\\ O. Ri’ohey of \Va."h- 
ington. 0. (’. ln*reinafter called the Dealer. 

That in consideration of the mutual covenants and agreemenks 
herein contained, the parties hereto agree as follows: 
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^ 1. The >Ianiifacliirer agrees to sell to the Dealer f. o. b. cars at 
Kalamazoo, Michigan, sight draft against hill of lading, with ex- 
i-hange, nnli‘>> j>aid foi- in advance hy certiHed checjiie or cnrrenvv, 
autniiiuhil(‘> dcM'ril)ed in the Manufacturer's catalogiies, for distribii- 
tion within the lolhwving dcserihed territory! 

I >istriet of Colninhia. 

In Maryland. Ihinee (leorge tV: Montgonierv Cos. 

In \ irginia. Alexandria Fairfax Cos. 

And agrees to reter to the Dealer all im^niries received from in¬ 
terest c'<l parti/'s in this territory. 

1 he D(*aler agrees not to solicit order Ironi or to deliver any 
Miehigan ears to parties residing outside of his territory (residence 
ol j)nrehaser shall he deemed to be his regular place of Unsiness), 
without first (»htaining the consent of the Mannfaetiirer, and should 
any disjuite arise trom the delivery of (‘ars by him into outside terri- 

1*1 ^ any other dealers in Miehigan ears, the 

Dealer agrees to accept the (leeision of the Manufacturer without 
(juestion in all such di.-put(‘s. and to pay or receive compensation as 
directe(l hy the Mannfaetiirer. The Dealer is resjumsible for the 
action oi' his sub-dealers, and agrees to the Maniifaetiirer’s rulings 
on any disputes which may arise ovia- any action of the snh- 
dealer. 

“d 1 he Manulactnrer reservi’s the right to reapportion this 

territory at any time during the life of this contract, if in the 
opiniun of the Mannfaetiirer the Dealer is not properly i>ronioting 
the sale of Michigan cars in all or any part of the territory described 
above. 

4. 1 he M<inIIIactiii(*i ma_\ ship into the territory described above, 
an\ cat maiiiitai tiiii'd b\ it in exchange (or adx’ertising or tor mer¬ 
chandise. when said car is for the personal use of tlie contractoi's• 
and siic h deli\(*i \ shall not c(»nstitiite a \ iolation ot this agreement. 

Fach automobile shall be .H)ld by the Manufacturer to the 
Dealei at a discount ol -((% lr<nii the list ol eaUilogne price of its 
dilfereiit models—K. S, L and O. cars. 

b. The Dealer agrees to pay the Manufacturer li.4 |)rice as puh- 
li.died in the cm lent price list lor all parts purcha.sed less a discount 
^1 —O .-t and tigiecs to the Alanulactiirer .'telling hi.s sub-dealer or anv 
garage in said tei'ritorv at a discount of lifteen |)er cent (15%) and 
crediting the Dealer with the difference. 

7. 1 he Dealer shall I'eport at the end of each week to the Manu- 
tacturer all names and addresses ol parties purcluLsing Michigan cars 
from the Dealer during that w'eek. together with the factor\miumber 
ot theii iespecti\e cars, and shall also obkiin this inlormation for the 
Manulactnrer li'oni his sub-dealer. 

5. The Dealer hereby agrees to furnish the Manufacturer wdth a 
duplicate (M.py of any and all contracts made by the Dealer with any 
sul>-dealeis lor the .sale of Michigan cars. 

9. In the event that the Dealer does not carry out the intention 
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of this chuiso ])}' jippointiiiLi niul j)r(>porly remunerating said 
sul)-ag(‘nts. the Mannfactnrei’ is lK‘ri‘l»y empowered to ap¬ 
point snl)-aiients (lii*(‘etly and to >hij> ears and parts directly 
to snh-anents. 'I'he dilVerenei* l»etween the discounts mnnes* snl)- 
agents ;m<l tiu* di^eonnts to wliieli tlu‘ Itealer is entitled sludl he 
plae(‘<l to the ei’edit of tlie I)eal(*r. 

10. .\11 j)arts and accessories oi'<l(‘ie<l hy the healer are f. o. b. 
ear." Kalamazoo, or at the point of mannfaetnre. at the option of the 
Mannfaetnr(‘r. at their net pi'iet*. or ."iihjoci to tlu‘ discounts herein 
stat(‘d. Shipments to h»* made with hill of lading attaeh(*d to sight 
draft, or ea"h on (hdivery. If tlu* dealer fails to receive* or jtay fur 
any sneh ."hipim*nt.". the .Mannfactni'ci- is la'n'hy anthoiazed to aj)ply 
j)ay?ni*nt of .-neh part of ca"!) <lepo-it held hy ilu* .Mannfaetnn'r fo!‘ 
the aeeonnt of the I >e*aler and until "iieh depo-it" are le'stored hv the 
|)t‘ah*r tlu're ."hall he no d(‘dnetion of the eleposits ihe'retofore made. 

11. The I >eaU*!'agrees to niako no de'dnetion." from le'inittanee for 
merehandise relnrnt*d until allei’ the roreija fi’oiii the* .Mamilaetni*e*r 
of the* ei’(‘dit iiii'inorandnin the*refor. 

I’J. .Ml jiart." elainn*d hy the* healer to In* de'fcctive mn."t hi* re- 
tnrned to the .Manufacturer for examination hofoi-(* credit will he 
issued, and the deci"ion i>f the .Mannfactnr(*r in ."itch cases shall he 
linal. hart" in which defect." are claimed to exist mn."t he r(*tnrned 
to the .Manufacturer within thirt\ day" from tin* time the claimed 
defect wa" lii>t manite"tcd. otherwise the .Maiiiifactnrer res(*rves the 
right to di>reganl such claim. 'I'his does not refer to tires, magneto, 
or other acce."sorie." not niannfactnred hy the .Manufacturer, hut 
such parts mn."t he returned hy the I dealer to the original nianiifae- 
Inrers for credit if "itch cr(*dit is due. 

Id. The healer agree." to deposit with tin* .Manufacturer 
*Jt) the ."Um ot — hollars, a." a gnaratitci* for the sati"faetorv per¬ 
formance of till." agreement. Sai«l amount heing hetter de- 
."erihed as a depo"it of- hollars on each car for which this contract 
calb. and — hollars to apjdy on each car as ship|K*d. 

Si‘t* Supplemental >'heet> attached and made a part of this eon- 
tract. 

14. 4'he -Manufacturer al"o r(‘."crves the right to charge the Dealer 
witli intere^t at six percent (t‘>h ) on any drafts which are mit taken 
up immediately after tlu* arrival of goods at d(*stination. 

1”). It is hereby e.x|>ressly agreed that in ca"e the Dealer sliall neg¬ 
lect or refuse to accept or to pay for any car or cars which the dealer 
lias theretofore specified, then and in that ca."e all de]>osits th(*r(*to- 
fore made hy the Dc'aler shall hehmg to and he the projierty of the 
Manufacturer as li(|nidated daniag(*" for tlu* hri*ach of this contract. 

16. .\ny order" for cars inadi* hy the ht‘aler in addition t(> those 
hereinhehnv ."])ecified. which "hall he acci'pted hy the .Mannfactiirer. 
shall be goveiv ned by all the provisions of thi" agreement. 

\t. It is expressly understood by and lu'tween the Manufacturer 
and dealer, or his ."uh-dealer, or any of them, that the .Manufacturer 
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is privileged, under this eoiitract, without any liability to itself to the 
eonipletion of pre-existing contracts or obligations that it may have 
in said territory tor whieli it might be liable before the signing of 
this agreement, and it is also uiulerstood that tliis agreement applies 
only to the sale ot its new It)Id Models herein contracted. 

18. It is expressly understood and agreed by the Dealer that this 
contract is not transferable to any other individual, firm or 

27 corporation without the written consent of the Manufacturer. 
Any attempt to transfer by the Dealer will operate as a vio¬ 
lation ol this c(uitra(‘t in its entirety and it may be terminated by 
the Manufacturer any time thereafter. 

it). It is understood that the place of performance of the agree- 
uient for hotii Manutacturer and Dealer is the City of Kalamazoo, 
in the 8tate ol Michigan, and that this agreement is a Michigan 
contract. 

20. 1 he list pri(‘e ot the Michigan Motor Cars and accessories, at 
the time ot making this contract, are to govern, hut hv fifteen days’ 
iiolKC in writing to the Dealer by the Manufacturer'^all list prices 
nuiy l)e changed either upon cars herein contracted for, but not 
absolutely sold and orders lilled, as well as new orders to be filed with 
the ^lanufacturer. 

*21. Subject to the conditions hereinbefore and hereinafter stated, 
the Dealer hereby agrees buy and the Manufacturer hereby agrees 
to .<ell to the Dealer f. o. 1). Kalamazoo, Michigan—125—new 
Miclugan Motor IDbl (5irs, to be delivered by the Manufacturer as 
hereinafter j)rovided. 

22. The Dealer agives during the term of this contract to provide 
am]>l(‘ facilities tor proi'iptly handling and properly repairing and 
adjusting at i‘(‘;o(tuable charges all cars sold, as the |)urchasers thereof 
shall re(juest. and shall at all times have jit least one workman who 
shall thoroughly understand the dilferent ty|K}s or styles of ]^Iichi- 
gan .Motor ('ar> and be >p(a-ially conversant with the means of ad¬ 
justing aiid repairing the same, and also agrees to keep on hand in 
good re]>air ami c<»nditiou for use at least one 1012 model ^lichigan 
car for exhibition and demonstration j)Ui-poses. 

22. It is expi*essly understood and agreed by and between 

28 the ^Ianufaetui*(*r and the Dealei' oi* his sub-dealer or anv of 
them that the Dealer or his sub-dealer or anv of them are 

not in any manner authorized or empowered to eonduet business in 
the name of. or for the account of the .Manufac'turer. or imits name, 
or u])on it< behalf, to enter into eontrac't with, or bill goods to a tliird 
person, nor in its name to make any })romis('s or re|)i*esentations with 
respect to goods or any (►ther matter. 

24. This agreement is cfaitingent u})on delays occurring on ac¬ 
count of strikes, floods, accident-, or any other causes hevond the 
control of the manufacturer, whetlier (»eeurring in the plant of the 
Manufacturer, or of tlie (‘oncern from wliom it purchases parts of 
its motor cars, and the shi])ments of Michigan cars above purcha.«ed 
are to be made as herein s]>eciried. subject to the prior orders of other 
Dealers, and as the business of the Manufacturer will permit. 

3—2842a 
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25. It is distinctly understood and agreed by both parties hereto 
that the res})onsibility of the Manufacturer for delivery of cars, parts 
and extra.s, ceases on delivery of motor cai*s or parts, or ecjuipinent, in 
good order to the initial transport;ition company. The Dealer is 
res|)onsilde for any lo.-> oi- ilamage by lire or collisions, or otherwise, 
alter the responsibility of the carrying company ceas(‘s. 

2b. It is stipulat4^‘d and agreed b(‘twe(*n the Dealer and the Manu¬ 
facturer that (he title* to the projK^rty mentioned herein or in anv 
subsequent order shall not pa^s to (he Dealci*. but shall remain in the 
Michigan Motor Tar (’ompany until the purchase price of the same 
and all notes and accepUnices given for the same shall be paid in 
cash. 

27. It is further stipulated and agreed that if the Manufacturer 
shall, at the rc(juest ot the* D(*aler. ship or deliver any of the 

29 property j)urchased as above to any firm, companv. or per¬ 
son, the title thereto shall remain in the Michigan Motor 

Car Companv until same is tully paid for in cash, and such delivery 
shall not be deemed as a waiver of that I’igiit, and the Dealer shall 
and will take from and fiiake with such firm, companv or peis^on to 
whom such prop(*r(\ may be shipped, a stipulation and agi'eement 
for the use and l)enclit of the Michigan Motoi* (’ar romj>anv that the 
title to the said |)r(»j)ei-ty shall remain in the Michigan Motor Car 
Company, as aforesaid. 

2S. it is turth(*r stipnlati'd and agreed that in the event of a 
fiulure t(» take and j>ay tlu* purcha.<e j>rice of the goods contracted 
under this agn'cment wIh'U dia*. or if same becomes due by force 
of this contract, the Di'alcr authorizes and empowers anv attorney 
of a court of record .selected by the Manufacturer to confess judg- 
t ^ c ^ t t law of competent jurisdiction for the 

amount ot the sami*. and \\ai\cs all lK*nelit ot sta\’ ol execution, a])- 
praisemeiit, homestead, and exemption laws. " ’ 

2U. 'Idle Dealer also agrees to pay a sum equal to 1U% of the 
amount due and i>ayable as attorney fees, if the purchase price of 
goods .^old him shall not be paid for when due, and an attorney is 
employed to t'ollect same or ciiforce this agreement. 

50. If the Dealer shall violate any of the covenants of this agree- 
inent herein contained on his part, or shall fail to pay for any work 
performed, or merchandise or part- sold to him by the Manufacturer 
or his linancial condition shall become such that in the opinion of 
the Manufacturer said Dealer shall become unabh* to iierform the 
Wrms i>f this contract, the Manufacturer hereby reserves the ri<dit 
at its election and without making it-elf liable in any wise for anv 
claim or action for (lamage or waiving or affecting any of 

30 its then existing right against the Dealer, to cancel and 
teiniinate this agicement, on mailing the Dealer written 

notice ot its election, and then the rights ot tiie Dealer under or in 

any — arising out of this agreement shall Ije terminated and can¬ 
celled. 

31. Jt is mutually understood that this contract shall he termi¬ 
nated by limitation on August First, Nineteen Hundred and Thir- 
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teen. 


- Tt ip further nnrlerptoo<l that thip eontrnot PiiTX'rpedep all 
preMoup a^eementp between the contra(*tinf>; parties. 

It IS fiirtlioi- stipiiljitod nnd tijirood llml no .-I.-iim slinll lie made 
against the .Manufacturer Ivy tlie Dealer for freiglit paid, storac'e 
service, or anytliing else connecicd with, done or perforniod in or 
ahoiit .said property, .\fter acceptance of this order the Maniifae- 
tiirer agrees to ship all goods ordered that it max- he aide to .siipplv 
blit it IS not to he held liable for damages on orders not filled, tt 
IS iirtherjinderstood and agreed that this paper, xvriting and print¬ 
ing constitutes the entire agreement and understandhig between 
the parties hereto and i( is expressly stijiiilated and agreed that it 
iiiay not Ix^ xaried. modified, or idianged hv anv xerhal understand¬ 
ing or agreement. or m any way except by xvriting hetxveen the 
parties hereto, or endorsed hereon, and no agent or salesman has anv 
right 01 - .anthonty tii change or alter this agreement in anv partieii- 

luithoril v of the Manufacturer. ' ^ 

..• 1 . This .agreement l.ecomes efi’octive only from date of signature 
by an executive officer of the Manufa.'tnrer. and the Dealer. 

In witness whereof, xxe have hereunto .set our hands this 
A 1 notoon TTnnih'ofl nnd twolvo. 
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MTCIITO.AX motor r.\D OOMP.AXY. 

Mniiitfacfurer 

MirilKtAX RTYIOY TO.. Oimcr,, 


By 


The DrttJrr, 


Kalamazoo. Micinu an. Anou.4 28th. 1012 . 
By this ridor nltnohotl nnd nindo n pnrt of contrncl hv ..nJ 
tn-om the Michigan .^lotm• Car Co. and T. O. Prohcv of Washin'ton 

the^vi- 1 •""'"xr'‘" '• i'.iii'i'f''' 'it'on the part of 

the Michigan .Motor Car Co. tliat there is to la- an additiona "i/ e/ 

credit alloxvan,.e to the said T. O. |-rohev after the 2(!'ris dedmld 

as proxided tor in contract.—.said l.eing known as an ad 

xeitising al^xx-ance against merchandise .sold and paid for in cash to 

the .Motor C.ar Co. on the cars herein allotted, not on am pivx-ioi s 

(ontracts jn alloRinents. hut upon this partiiailar contract The bi/,'/' 

MICHKJAN MOTOR OAR CO., 

B.' , ^ccretnry-Trcd.virer, 
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32 Kxhibit “A.” 

Michigan Motor Oar (’omj^any. 

Owned by the Ownorr^ of the .Miehiiian IhiLjiry Oo. 

Kalamazoo. Mk'ii.. Aim. 20th, 1012. 
Peiin’a Sale."^ CorfKiration. ('ollin.'* Avi‘.. f.. I'... Pitt.'liurnh. Pa. 

(Ientlemkn; Ih'uardiim O', t >. Pr(»li(‘y. W a.'-hiniiton. 0. (\ auto- 
niohile .<ales contract <lai(‘<l .\imii.'‘t 2Stli. 1012. the 2‘*2'f ad- 
verti.^inu: allowance th(M*i‘on w:!- allowed at tlu* rccjiicst ot .Mr. («crl>er 
and is not a Michiiian advcrti>inL: allowanct' hnl is to conic out of 
the Penn'a Sjdi‘s ('oi])or;ition cunnni'sion- mi tin- enntract. 

You will plca.-c attach tlii- letter to copy of contract which I mailed 
Mr. Oerher in vonr cai'e y(*.-t(*rday. and he covi'miMl jiccordin^ly. 

Yours very truly. 

(Sioned) W h. P.M.Ml^R. 

Stcrf fiirif <(• (imfral Sttics Mffr. 

V. L. P., M. B. 

33 Exhibit “B." 

Kalamazoo. Mn nioAN. .\umist 2Sth. 1012. 

Yhis su]>]>lcincn(al nieniorandnni of a'rreenu'ut; made and en- 
ti‘n*(l into this twenty-eiLthth day <>l .\nLin>t. 1012. hy and between 
the Michigan Motor Oai' Co. ((Iwiu'd by tlie owntas ol the Michigan 
BiiLinv Co.) Kalamazoo. Michiuan—party oi the fii's! part—and 
T. O. lh-oh(‘y of Washincton. 1). C. party of the s(‘cond part, wit- 
ness(‘th : 

3'hat whereas, on (‘ven date herewith the parlies hereto have en¬ 
tered into a cci'lain mcmoi'andmii of aLircenuMit ternu'd “Sales Con¬ 
tract." 

And wheri*as. it is neci‘ssarv in or<ler to more fnllv and clearlv 


set forth and specify the duties of the resjiectivi* parties lua'cto ns well 
as to more clearly and more in «lctail specity their rights and lia¬ 
bilities in res]>e<‘t to ami in addition to tlu* matters and things set 
forth and aureed to in said -ale- cmitract. and for the ]an‘poses afore- 
saiil and in considi'ratimi thereof, it is mntually agreed and under¬ 
stood by ami between the ]>arti(‘s hereto a^ follows: 

1, It is understood and a.^reed that this supplemental memoran¬ 
dum of ati'ri'iam'nt shall he con-trued in co?.m‘ction with the afore¬ 
said sales contract which is hereto nttachiMl. and to which reference 


is hereby specifi<*ally made.—provided, however, if any provisions 
herein sliall conllict with any of the provisions of said sales contract, 
the provisions of this su]>])lemental aLireement shall prevail. 

2. It is aLiTced upon the ]>art of T. O. Prohey that he will thor- 
ouchlv cover the territory herein allot-ed with competent automobile 
salesmen and demonstrators and a]>]»oint suh-acents in sufTieient 
quantity to meet out the allotment under this agreement. 
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34 3. It is iiiuloi*s(<)od that this is a sales contract, not a pur- 

cliase conti-act. and that O. Prohey is not agreeing to pur- 
csasc any goods to ho slii])p(‘d under tliis (*ontract, hut is to distribute 
them and sell them at wliolesale and retail in the territory and time 
herewith allotted. 

4. T. 0. Prohev has to-dav delivered h) the Miehigan Moh'u* Car 


Co., pur.'^uant to this allol/ment. orders and ap])roximate monthly 
shipping instrneti(*n- t'oi’ dilVerent niodids herein allotted, said ship- 
mcMits to h(‘ niad(‘ in the months spi'cirK'd. the ])arty ot the second part 
agicHMUg to i(‘( (“i\(‘ (ti' s(‘ll direct to otluM's. dis])lay. demonstrati', store 
inlirstelassorder and maintain as newantomohiles such as are shipped 


to him.—|>ay freight> and insure in tnll in the name of Michigan 
Motor Car Co. and for its use and hcnctit.—to ])ay the expense of his 


sales, salary and expeU'-i's of its saU'smen and demonstrators.—a rea¬ 
sonable stock of antmiiohiles to he carried by T. O. Prohey during the 
active delivering months under this contract, so that quick and 
prompt deliveries may he mad(' to snh-agents and retail sales, and he 
agrees to use every ('tfort within his power to promote the sale of the 


Michigan Motor Car. 

5. l\arty of the lirst part agrees to <lo all the general advertising of 
the motor ears in the antomohile trade pa])ers. country papers and 
national periodicals as may he deemed necessary to sneeessfnlly an- 
noniu'e and get the ]trodnct before the public. 

t). Antonioliiles .-hijiped by party of the fii'st pai't to party of the 
second part under this sales contract.—it is agreed and understood 
shall he the sole property of jiarty r)f the first part, party of the sec¬ 
ond ])art hereby recognizing full right, title and interest of party of 
the first ])art thereto, ami only assuming the sales obligations 
3") and expc'use obligations a> herein contracted thereof,—and it 
is agreed and understood that party of the second part is to 
remit in cash to first party fi’oni <lay to day and from time to time as 
each automobile is sold and delivered, its full invoice value together 


with all jiarts and extra.- at the lu't contnict ])rice herein agreed u]>on, 
and as mav he shown hv UK'inoi'andum invoice mailed at the original 


time of shipment. 

7. In view of the nnnsnally liberal sales features of this contract, 
extended by first party to .second ]»arty. the .second party does hereby 
and shall at the times of placing orders for shipments of automobiles 
give to party of the first part its jn’omi.ssory notes for the amount of 
each automobile, net.—.slid notes due in four months from the first 
of the month in which shipment is called for. It being understood 
that said notes are purely aceom-odation notes given as a deposit on 
said orders in view of the liberal terms of this sales contract and the 
amount of inve.«tnlent therein. And it is understood that these notes 
are not given in ])ayment for any aiihimohile or any part of this 
agreement, hut an' simnlv given for and by the purposes intended 
herein and specified, and that T. 0. Prohey is not and will not under 
any eirenmstanees l>e ex])ected to pay any part or ])areel of these 
notes, the agreement being that the invoice value of each automobile 
will be remitted when sold and delivered, in cash, to the Michigan 
Motor Car Co. by party of the sec'ond part, and that any accom-oda- 
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tion doposit note uivon to «npply in part or in wliolo upon said anto- 
inobile invoice will l»c rotnrned by party of the first part to T. 0. 
Pro]»ov then and tbere. 

N. tn caM* any anloinobiU' or antoniobiles shipped to party 
‘d the srcniid p;irt luivc' imi been sold when said aeeo?n-oda- 
tion depn>il noD's nialiirc>. paity tlu' second part will and 
hereby aurci's io xaid the' fir>t )>arty a rtaiewal thereof for four 
naaiths. Party of the first |»art la'rehy u.iii’c'es to I't'tiirn the original 
nnt(‘s. thi> procc'diire to continiK' until IIk' sai<l autoinohile is sold 
and disp(»>ed of. c.\c(‘pi a.- henanafter providcMl. 

b. \\ hile it i> nec(‘s>jiry as a inattei’ of husiiu'ss form to make all 
th(‘ oi’ders and 'pc<-incations at this time hu’ this sales aureiunent. it is 
umler-tood that tin* detailcc] >p('elfications of the diflerent autonu)- 
biles hen'in contracted for "ah* may h(‘ varied as to equipment, etc. 
uf>o?i -ixty days notice of .-hippinu: date< hen'in sj>ecin(‘d. This ap- 
fdies to the difb'rent models. 

It). It i- aLiriM'd and nndiM’stood that j>arty of ihi' sc'cond yiart shall 
ke('p an ade(|uate stock of autoiiiohih''- on hand a*^ heretofore pro¬ 
vided to make' <|iiie-k dclive*rie's upon orde'i> and .sde's. anel shall have 
a su(lie*i('nt nnmhe'r of sale'.-nK'n te) thoi'oiiiihlv woi-k the uf<u‘es<iiel 
teiiiteuA. and "hall in all thiiiLis use' its he‘st etlort" to promote the 
sale of the' Mie-hluan Motor Cai* diirinu the' peatod e-overe'd hy this 
sales e-ontraet. ami will furnish party eif the lir^t. part ."tatemeiit of 
."ales aiiel stock eui haiiel whe'U(*ve*r e-alh'd for. ami make' its remit- 
tam*e*" in e^asli ti‘om <lay to (lay and from time to time* to jearty eif the 
first part for e*ach and e'very aiitomohih' and part there'of that is solel 
ami de*li\ei’e’d. 

11. It will he* the* duty ami part of party of the first part to eare- 
fiilly t»re*pai‘c. paek ami make* e'aedi shipuicuf ami se'e' that e^aeh and 
e'Very detaile'el part i." iiichide'd with e'ae*h uiae*hine* and do all thinits 
ne^e*e'.<saiy to insure ."ale* and ."lire* transportation of the' same. 

12. It is fiirthe'r iinde'r."to(Ml that |(arty of the see'oml part 
de "hall make* no ele'diiction." fivaii the' inx'oice* prlea* for repairs e)r 
otlie'i- e“.\j)en."e'." until >tafe*uie'ut of same' shall he* sulauitted to 
party of the first part ami by it a|)proveel. 

\-K Party of the sce-oiid part aure'es to elistrihute and ."cll all aiito- 
uieebile's he*re*in e-ontrae'teel for sale* and if elmiiiLi the h ff uf (his .sales 
a,izre*e*uie*n( all such automohile*s "hoiilel not he .sedd. party of the .se*c- 
eeiiel part aLii‘e*e's to continue* to se*ll the* halaiie'C of the'iii iiuk'ss eether- 
wise ele'e-te'd hy party of the first |>art. 

14. It is unde*rstood ami aure'e'd that in alt sale's te) eleal(*rs in the 
territe»ry de'siiiiiate'd in .saiel sales e-(mtrae-( that eaedi eireler shall lie 


ae*eompanie*(l hy a ivasonahle de'jeosit and shipment ae*e‘e)nipanied by 
bill of ladin.e with elraft attae*he‘el for the unpaid balance of the pur- 
e-ha.se ]»rie*e. On .said shipments .said draft te> hee-eeiue elue and pay¬ 
able upem ])re^sentation. it heinu' further re'(juire*el that all dealers shall 
sion the first party'." regular e-ontrae*t and eaeler blank, a e-opv of 
whie*h se'ceend party shall semi to first pary at its home ofifiee. 

15. Party e)f the first part further aurees te) furnish party of the 
.second part and its acents all the neee.s.sarv contracts and order 
blanks, together with as many catalogs and such other advertising 
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niatter as it may have and may seem advisable to distribute amongst 
its dilFerent represenUitivcs. 

lb. It is fiirilier understood and agreed that the furnishing of all 
extra equipment by [)artv ot the first part shall be governed by its 
regular list ])riees with regular diseounts. 

1/. It is also understood and agreed that j>artv of the fii*st j)art 
shall in e\ery way possible assist second party in procuring business 
in the aforesaid territory. 

18. I his eontra.vet will be renewed at its termination for 
38 another period if the husiness transacted under this (‘ontract 
he agreeahle to hoth parties hereto. N(> dcpo.'^it note.s given 
under this c(»ntract t<> Ik* mad(' to matnrt* bcy(»nd ()ctolici* 1st. 11)13. 


MICIlUbVX MOTOR CAlt CO., 
(Owned by the owners of Michigan Buggy Co.), 
By- -, Set"retanj-Trea.surer. 


30 Exhibit “B.'’ 

Urlef Speelfirafiou.s of 1013 .!/?>//Ry Michigait Motor Car.s. 

Model R. 

Wheel ba.'je 118 in.—TH'' syiokes—Firestone Q. D. demountable 
i‘ims - jio X (ii-cs—honeycomb radiator—1 hi x ~)Y\ -l-cylinder en 
bloc tK)\\er plant—cone (‘liitcli—four-speed forward, one reverse 
transmi.ssion—rear axle with torque—2Vt x lb brake bands, internal 
and external conti’acting—about o2 in. rear cushion—doors about 2 
in. larg(‘r than pri'sent Model K. (^ar complete with magneto-gen¬ 
erator electric lighting .<y.<tem, five lights, two heing inserted dash- 
liglit.<—left hand drive—right hand center (*ontrol—absolute fore 
door in front—electric horn—niahair top, curtains and envelope 
com])lete — glass front—s])eodometer — rear tire irons—tool ])OX un¬ 
derneath running hoard—univeisal joint in front (»f differential and 
another in rear of 11’ansmissioii, and one in ti'(»nt ot Iransmission. 

Li.st Price.$1,585 


Model S. 

Mighty Michigan “40’' Roadster. 

Two Pa.s.senger—same general specifications. 

Li.st Price.$1,585 

Model L. 

Five Piissenger—to take the ])lace of Model IT 1912 112 in. wheel 
ba.<e—Firestone Q. D. demountable universal rim.s—4 x 34 tires— 
honeycomb radiator—4 1/lb x 4tl. 4-cylinder en bloc power plant— 
cone clutch three-speedometer, one rever.si^ transmission—heavy Shel¬ 
don real* axle—body, about the same cushion measurements as 1912 
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Model K—48 in. rear cusliion—generator electric lighting system, 
five lights, inserted dashlights—electric horn—mohair top, 
40 curtains and envel()|>e com})lete—glass front—speedometer— 
rear tire irons—t(K)l Ik)x on running board. Car Complete— 
List Price.$1,400 


Model 0 Roadster. 

Two Passenger—same as Moflel L. 

List Price.$1,400 

Note. —All cars are quoted without self-starters. 

Gas starter on the order of Presto. $20.00 net extra. 

Electric Starter. 125.00 “ “ 

All the foregoing subject to revision and general catalog details 
and specifications. 

41 In the Supreme Court of the District of Columbia. 

Equity. No. —. 

Detroit Tri st Comp.xny and .Jackson 11. Ralston, Ancillary 
Receivers of The Michigan Buggy Company, Plaintiffs, 

vs. 

T. Oliver Probey et al.. Defendants. 

Exhibit ‘“C.” 

List of the Xotefi of T. Oliver Profx ij DisrttinifefJ hi/ the Michiqan 

Com pan I/. 
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il 
il 


li 

il 

li 

ti 

it 

it 

(I 


(( 

li 

li 

il 

a 

a 

(t 


il 

il 

li 

a 

ii 


it 

li 

a 

il 

ii 

ti 

it 


a 

il 

il 

il 

il 

il 

n 


li 

li 

il 

il 

a 

il 

it 


Amount. 

Due date. 

. 1418.00 

Aug. 

14, 

1913 

.1393.00 

u' 

8, 

1913 

1209.08 

ii 

8, 

1913 

. 393.00 

ii 

2G, 

1913 

. 1393.00 

ii 

14, 

1913 

.1393.00 

ii 

8, 

1913 

.1418.00 

ii 

26, 

1913 

. 1282.68 

ii 

26, 

1913 

.1390.00 

il 

14, 

1913 

1418.00 

il 

26, 

1913 

1418.00 

li 

26, 

1913 

1393.00 

Oct. 

16, 

1913 

.1393.00 

Aug. 

8, 

1913 

.1393.00 

il 

14, 

1913 

.1393.00 

II 

14, 

1913 

.1418.00 

il 

26, 

1913 

.1418.00 

ii 

26, 

1913 

. 1393.00 

a 

26, 

1913 

1418.00 

ii 

26, 

1913 

1393.00 

li 

26, 

1913 
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Amount 

Old Detroit National Bank, Detroit.1393.00 

“ “ “ “ “ .1418.00 

“ “ “ “ “ .1393.00 

“ . 1245.00 

Continental & Commercial National Blank. .1418 00 

“ “ “ “ ..1393! 00 

‘‘ “ •-1418.00 

„ . U U U .441gQQ 

Bellevue Bank, Bellevue. ..1418 00 

“ “ “ .1045! 80 

42 

Home Savings Bank, Kalamazoo.1393 00 

“ “ “ “ .1045! 80 

“ “ “ “ .1175.40 

“ “ “ .1393.00 

National City Bank of Chicago..1418.00 

'' “ “ “ “ 1245!oO 

“ “ “ “ “ 1418.00 

“ .1393.00 

“ . “ . “ “ “ 1245.00 

Columbia National Bank of Buffalo.1393 00 

“ “ “ “ “ 1175!40 

“ “ “ “ “ 1418.00 

“ “ “ “ “ 1063.35 

National Bank of Commerce, Detroit.I 393 qO 

“ ‘‘ “ “ ‘‘ .1418! 00 

“ “ “ “ “ •••.••••1393.00 

Dowagiac National Bank, Dowagiac, Mich. . 1393 .00 
Bank of Three Oaks, Three Oaks, Mich. . . . 1393 .OO 
Colonial Trust Savings Bank, P'gh.1418.00 

“ “ “ “ " .. 960.08 

Parmei*s National Bank, Kiclilaiid.1418.00 

State Savings Bank, Dowagiac, Mich.1270.00 

Olney Nat’l Bank, llai*tford, Mich.1245.00 

Hopkins State Bank, Hopkins, Mich. --961.20 

15rst National Bank, Petoskey, Mich.1393.00 

National Park Bank, New York.1245.00 

Old NaPl Bank, Battle Creek, Mich.1418.00 

First State Sav. Bank, Otsego, Mich.1393.00 

First Nat’l Bank, Paw Paw, Mich.. .1418.00 

Kalamaz(>o-Coiinty Bank, Schoolcraft, Mich. 1013.22 

Central Nat’l Bank, Battle Creek. 961.20 

“ “ “ “ “ .1393.00 

“ “ “ “ “ . ...1045.80 

Kalamazoo National Bank.1393.00 

Olnev National Bank, Hartford, Mich.1270.00 


Due date. 

8, 1913 
“ 26, 1913 

Oct. 16, 1913 
Nov. 5, 1913 
Aug. 26, 1913 
“ 8, 1913 

“ 26, 1913 

“ 26, 1913 

“ 26, 1913 

“ 14, 1913 


Aug. 26, 1913 
“ 14, 1913 

14, 1913 
“ 26, 1913 

“ 26, 1913 

Nov. 5, 1913 
Aug. 26, 1913 
“ 14, 1913 

Nov. 5, 1913 
Aug. 8, 1913 
“ 14, 1913 

“ 26, 1913 

Oct. 28, 1913 
Aug. 14, 1913 
26, 1913 
Oct. 16, 1913 
Aug. 14, 1913 
Oct. 16, 1913 
Nov. 3, 1913 
Oct. 28, 1913 
Aug. 26, 1913 
“ 16, 1913 

‘‘ 16, 1913 

Nov. 3, 1913 
‘‘ 16, 1913 

“ 5, 1913 

Aug. 26, 1913 
“ 26, 1913 

“ 26, 1913 

“ 26, 1913 

Oct. 1, 1913 
“ 16, 1913 

Aug. 14, 1913 
Aug. 26, 1913 
Aug. 14, 1913 


4—2842a 
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No. 

Model. 

Ck)lor. 

Car No. 

Motor No. 

Value. 

1 

R. 

Brown. 

. 4825 

477-1168 

$1,418 

1 

R. 

Black . 

. 4990 

477-2481 

1,405 

1 

S. 

Gray. 

. 7216 

477-2655 

1,430 

1 

R. 

All Brown. 

. 4523 

16- 239 

1,418 

1 

R. 

Black. 

. 4479 

477-2131 

1,393 

1 

R. 

Brown. 

. 5141 

477-2594 

1,393 

1 

R. 

Gray. 

. 5076 

477-2082 

1,430 

1 

L. 

Gray. 

. 7313 

3181 

1,282 

1 

L. 

Gray. 

. 7369 

3224 

1,270 

1 

R. 

All Gray. 

. 4525 

16- 274 

1,418 

1 

R. 

All Browm. 

. 4508 

16- 264 

1,418 

1 

R. 

Black. 

.4813 

477- 739 

1,393 

1 

R. 

Gray. 

. 5114 

477-1328 

1,430 

1 

R. 

Brown. 

. 5144 

477-1472 

1,430 

1 

R. 

Gray. 

. 5181 

477-2633 

1,430 

1 

R. 

Gray. 

. 5192 

477-2610 

1,430 

1 

R. 

Green. 

. 5400 

16- 642 

1,418 

1 

R. 

Green. 

. 5396 

477-3522 

1,418 

1 

R. 

Green. 

. 5421 

16- 672 

1,418 

1 

R. 

Black. 

. 5341 

477-3380 

1,393 

1 

R. 

Black . 

. 5389 

477-3519 

1,393 

1 

R. 

Black . 

. 5373 

477-3567 

1,393 

1 

R. 

Black . 

. 5359 

477-3659 

1,393 

1 

S. 

Black . 

. 7297 

477-3468 

1,393 

1 

s. 

Brown. 

. 7290 

477-3626 

1,418 

1 

L. 

Black. 

. 7371 

3089 

1,245 
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$960.08. Washington, D. C., March 17th, 1913. 

Four months after date 1 promise to pay Michigan Buggy Com¬ 
pany, Kalamazoo, Mich. Nine Hundred and Sixty 08/100 Dollars. 
1250 Wis. Ave., N. W. 

United States Tnist Company of Washington, D. C. 

(Signed) ' T. OLIVER PROBEY, 

Address, 1230 Wis. Ave. V. W. 
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Motion to Dismiss Bill. 

Filed October 20, 1914. 

♦ ♦♦♦♦♦ 


Now comes the defendant, T. Oliver Probey, by his attorneys, and 
moves the court to dismiss the bill of complaint filed against him and 
others herein. 

WILTON J. LAMBERT, 
CHARLES F. DIGGS, 

Attorneys for Defendant T. Oliver Prohey, 
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Note. —Among the matters of law to be argued on this motion to 
dismiss are the following: 

1. The bill of complaint does not state any cause of action against 
this defendant. 

2. The bill of complaint shows that the plaintiff has a plain, ade¬ 
quate and complete remedy at law. 

3. This Honorable Court has no jurisdiction to direct an account¬ 
ing for the plaintiff as assignee. 

Opinion. 

Filed Fehruar}’ 19, 1915. 

♦ ♦♦♦♦♦♦ 

The defendant Prol)ey moves to dismiss the hill on the ground 
that it does not state a cause of action. 

For the purpose of the motion the following facts are established. 
An “agency contract” was made between the Michigan Buggy Com¬ 
pany and the defendant Probey for the sale of automobiles the title 
to automobiles shipi>ed to remain in said company until payment 
therefor. Certain automobiles were delivered to Probey in pursu¬ 
ance of the contract and on .Tune 27, 1913, the Michigan 
46 Buggy Comj)any sold and assigned all its right, title, and in¬ 
terest in and to said automobiles to a certain corporation 
which paid the Buggy Company for them. Probey consent^ to the 
transfer and agreed that he would “make i>roper and accurate return 
in accounting to the assignee for the automobiles and the proceeds 
realized from the sale or sides thereof in trust for and remit and pay 
the same promptly” to the assignee or its assigns which agreement 
“was intended to and did include the proceeds from those salas which 
had already been made by said Probey as well as the other sales 
which miglit thereafter be effected.” The assignee re-invoiced the 
automobiles to Probey and by two subsequent assignments they were 
transferred to the plaintiff with whom Prol)ey agreed to hold them 
and the proceeds of sala« in trust and to pay and account for the 
same to the plaintiff, but “no accounting therefor has been made or 
remittonce or payment of proceeds of sale or sales of any of said au- 
tomobilas” have l)een made to the complainant or to any other per¬ 
son. 

The plaintiff “has been unable to ascertain or discover what dispo¬ 
sition has been made bv said Probev of said automobilas, the most of 
which do not now appear to be in the possession of said Probey.” 
Some of said automobiles or the proceeds thereof, the exact number 
and amount thereof being unknown to the plaintiff are still in the 
possession of or under the control of Probey and within the jurisdic¬ 
tion of this Court and a large number of said automobiles are secretly 
held for Probey who has received from sales of automobiles over 
$12,500, “all oif which the defendant T. Oliver Probey has fraud¬ 
ulently converted and appropriated to his own use, and for which 
he has made no accounting either to the complainant or to any other 
person entitled to receive the same.” In pursuance of a scheme to 
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cheat and defraud the owners of said twenty-six automobiles 

47 out of the same and the proceeds thereof Probey took said au¬ 
tomobiles from his re^jular place of business and secreted 

them and refused to deliver the same or divulge the hiding places 
thereof. One of the assignees above referred to instituted an action 
in replevin to recover eighteen of said automobiles which action is 
now pending in this Court and eighteen of said automobiles were 
seized under the writ but the remainder of said automobiles or the 
proceeds thereof have been secreted. 

Probey has been disposing of bis property in fraud of complain¬ 
ant’s rights “and for the purpose of preventing the plaintiff from re¬ 
covering from him the sums of money for wliicb he is indebted to 
the complainant by reason of the matters hereinbefore more fvdly 
and at length set forth” and has withheld the proceeds of the sales 
of automobiles and has refused to a(‘count therefor to the extenr? of 
about Twelve Thousand Dollars ($1*2,000) [)retending that he does 
not know to whom he should account therefor, and at the same time 
denying that he is liable to account to anybody though no one ex¬ 
cept the plaintiff has any interest of any kind in said twenty-six auto¬ 
mobiles or the proceeds thereof. Probey has used the proceeds of 
the sales of some of the automobiles for his own [)urpose and for 
the purcha.'^e of other pro|>erty some of which is in his possession and 
some in the possession of others for bis account. 

The bill no where alleges that any of the defendants except Probey 
makes any claim to the automobiles or t-o the proceeds of the sales of 
those which have been sold. 

It is prayed that an account may he taken of all sums of money 
and other property received by Prohey as agent of the plaintiff for 
and on account of the plaintiff and of his dealings and trans- 

48 actions in connection with all the matters stated in the hill 


and that he shall be decreed to pay to the plaintiff whatever 
is found due and to <lcliver to it any of its j)roperty in his possession 
as well as pro])erty purchased with proceeds of the sales of the auto¬ 
mobiles. Further prayers are for an injunction against Probey and 
that he be required to discover the location of unsold automobiles 
or tliat he deliver them to a receiver and that the other defendants be 
decreed to have no right in the twenty-six automobiles or the pro¬ 
ceeds thereof and for other relief. 

The original contract with the defendant a co]>y of which is an¬ 
nexed to tlie bill provides that it might he terminated for violation of 
any of its provisions; that Probey “is to remit in cash to the first 
party from day to day and from time to time as each automobile is 
sold and dclivi'rcd its full invoice value” and that he “will furnish 


party of the first part statement of sales and stock on hand whenever 
called for.” 

The bill does not allege that the defendant Probey is insolvent. 

The Court of Appeals says in Wheeler vs. Ryon. 1 App. 142-147: 

“And it would appear to be equally well settled that whenever a 
fiduciary relation exists l)etween the principal and agent the latter 
may be called upon to account in a court of equity, especially in • 
connection with other relief prayed or where there is an element of 


i 
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fraud involved and that reciprocity of accounts between the parties 
is not essential to relief in such case.” 

What the Court meant hy “fiduciary relation” is shown by a case 
which it cites: 

49 Make})eax*e vs. Kon:ers, 34 L. .T. (N. S.) Ch. 367 (4 DeG., 
J. &S.),649, 

where the defendant wjis the plaintiff’s agent to manage certain real 
property, receiving the renh^^ and also to receive dividends on stock. 
The bill alleged that the defendant was in practical control of the 
plaintiff’s properties. A somewhat similar case is Coffin vs. Craig, 
bO Minn. 2*2^). wlicrc llic agent liad tlie power to collect rents and 
make repairs. The Court said at page 227: 

“The relation assumed by appellant with respect to the owners is 
more than that of a mere collection agent; it is in the nature of a 
trustee charged, not merely with the duty of receiving, but of ex¬ 
pending, money for the benefit of his principals. When such rela¬ 
tion exi.sts for a considerable time, and the means of obtaining knowl¬ 
edge of the true condition is not at the command of the principal, 
courts of equity will a.^‘«ume jurisdiction to compel the trustee to give 
an account of his trust. We believe this view of the subje<*t is that 
generally taken by the text-writers and leading authorities in this 
country.” 

The facts stated in the bill do not bring the case within the prin¬ 
ciple of the decisions holding that an accounting in equitv may be 
had. The contract between the Buggy Company and Probey evi¬ 
dently did not contemplate that the money received by him from the 
«ale of automol>iles should he luindled as a fund belonging to the 
plaintiff and separately from other monies coming into Probey’s 
possession. The automohiles were consigned to him at a certain 
price which he was called upon to pay immediately upon the sale 
being made, but he was not called upon to remit specifically 
dO tlje money received hy him. Part of what he received was 
his own profit and l)elonged to him. This was clearly the 
relation between the original parties to the contract and while the 
bill does allege that Probey agreed with the successive assignees of 
the contract that he would hold the automobiles or the proceeds real¬ 
ized from the sale thereof in tiiist and remit and pay the same 
promptly” this statement is to be considered as an allegation of the 
conclusion of the pleader as to the relation between the assignees and 
Probey for it appears from the other allegations in regard to the 
various assignments that they were intended merely to substitute the 
respective a.ssignees for the assignors and that the intention was to 
continue the arrangement originally made with the Michigan Buggv 
Company. Tn this view of the matter the allegation in the bill to tbe 
effect that Probey ha*? used some of the money received from the sale 
of automobiles for the purchase of other property, some of which is 
now in his pos.session and some in the possession of others for his 
account, does not make out such diversion of trust funds as to give a 
right to the plaintiff to have the property so purchased turned over 
to it. 
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If the bill could be supported a** a bill for discoverv^ only it might 
be retained for purpose of .settling all matters covered*^by the contract 
between the parties, but one coming into equity for discovery only 
must allege in bis bill and verify the allegations by affidavit that he 
has no other means of proving bis case. 

Curriden vs. Middleton, 37 App. D. C. 568-573. 

The Supreme Court .says in Ru.ssell vs. Clarke’s Executors, 7 
Cranch, 69-00: 

‘‘Tt is true, that if certain facts, essential to the merits of a 
• )1 claim purely legal, be exclusively within the knowledge of 
the ])«Mrty again.st whom that claim is asserted, he may be re¬ 
quired, in a court of chancery, to disclose those facts, and the court 
hemg thus rightly in [>o.sscssion of the cau.se, will proceed to deter¬ 
mine the whole matter in controversv. But this nile cannot be 
ahu.sed by lx‘ing employed as a mere pretext for bringing causes 
proper for a court of law, into a court of equity. If the answer of the 
defendant discloses nothing, and the plaintiff supports his claim by 
evidence in his own i>os.session, unaided by the confe.ssion.s of the 
defendant, the established rules, limiting tlie juri.sdiction of courts, 
require that he should be dismi.s.s(Hl from the court of chancery, and 
permitted to as.sert his rights in a court of law.” 

The plaintiff alleges that it does not know how many of the auto- 
mobiie.s are in Probeys po.sses.sion or under his control nor how 
many he has sold, but does not .state that sources of information on 
these points are not available to it. 

1 here is no such situation in the pmsent case as that presented in 
tcorge \.s. Ford, 36 App. I), C. 315, where the difficultv of proving 
damages was great (oving to the circumstances of the ca.se, especially 
as tho.se (hunages were alleged to consist of profits made by the d^ 
mndant which he should sliare with the plaintiff and the transac¬ 
tions were numerous and complicated. The bill alleges that amounte 
received on prior sales were assigned to the plaintiff, which amounts 
have not Wn paid, but it shows al.s(> that only twenty-.six automo¬ 
biles were involved in the a.s.signment; therefore, as theWd number 
^ of automobiles sliqiped to Prol^y was known the amounts so 

o- {i.s.signed niu.st have been known to the partie.s. As appears 

)v the bill, eighteen of the twenty-six automobiles were 
reached by the replevin action in this Court. This leaves only eight 
which are involved in the present suit and if the plaintiff can ascer- 
tam how many have l>een .sold there is no complication in the situa- 

None of the parties defendant has any claim to the eight automo¬ 
biles or the proceeds of the sales thereiff and do- not make any such 
(laim. .\ote.s made \>y Probey were given to the Michigan Bugcry 
Company and are held by numerous of the defendants, but tliev 
were non-negotiable and it was agreed between the Michigan Coni- 

should be no liability thereon (Exhibit 

J reference to or con¬ 

nection with the delivery of automobiles.” 


1 
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The plaintiff having his remedy at law the bill will be dismissed 
with costs with leave to amend within ten days on payment of costs. 

WALTER 1. McCOY, Ja^itice. 

Decree Dismissing Bill. 
h^led February 27, 1915. 

Tills cause coming on to l>e heard on the motion to dismiss, hereto¬ 
fore filed herein, and having been argued by counsel for the re- 
sp^-tive parties, it is by the court this 27th dav of February, 1915, 
adjudged, ordered and decreed that the bill of‘^coniplaint heretofore 
filed lierein be, and the same hereby is, dismissed, with leave to the 
plaintifi to amend said bill of complaint within ten days from the 
date liereot, in payment ol costs accrued Uj date, otherwise 
53 the above entitled cause to stand dismissed. 

By the Court: 

WALTER 1. McCOY, Justice. 


Amendmeiits to Bill. 


Filed March 9, 1915. 

* * ♦ ♦ ♦ 


The complainant, Edward F. Gerber Company, leave of the court 
fii-st being had and obtained, respectfully presents this, its Amend¬ 
ments to the Bill of Complaint heretofore tiled, and thereupon re¬ 
spectfully represents to the Court as follows: 

Tiist. 1 hat Section tenth ot the Bill ot Complaint as heretofore 
filed be amended so that the same, when amended, shall read as fol¬ 
lows: 


Tenth. That on or about the 27tli day of June, 1913, the said 
Michigan Buggy Company, for value received, sold, as.'^igned and 
transferred to the 1 ennsylvania Sales Corporation, a corporation duly 
organized and existing under the laws of the State of Pennsylvania 
all the right, title and interest of said Michigan Buggy Company 
in and to all the automobiles and automobile i>arts made by said 
Michigan Buggy Company, which had been shipped and consigned 
by smd Company to the said T. Oliver Probey under the terms and 
provisions of the contracts hereinbefore mentioned and not paid for 
by him, including the twenty-six (20) automobiles herein more 
specifically mentioned and described, which said automobiles and 
automobile parts were thereupon invoiced and charged to said Penn¬ 
sylvania Sales Coriwration by said Michigan Buggv Company and 
were thereafter paid for to said Michigan Buggy Companv bv 
54 said Pennsylvania Sales Corixiration, of which said sale a.s- 
signment, transfer, invoice and charge the defendant’ T. 
Oliver Probey, who was then in possession and control of said au- 
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toinobiles under the contracts as aforesaid, had due and proper 
notice, and duly consented and agreed thereto; and the said T. Oliver 
Prohey subsequently entered into a verbal agTeeinent with the said 
Pennsylvania Sales Corjx)ration, its successors and assigns, that if 
he should he allowed to retain said automobiles for sale under con¬ 
signment from said Pennsylvania Sales Cor|>oration, that he would 
endeavor to make sales thereof, or would re-ship the same to it upon 
orders from the said Pennsylvania Sales Corporation; that he would 
insure the cars in the name, and for the benefit, of the said Penn¬ 
sylvania Sales Cori3oration, and deliver the policies of insurance 
therefor to said corporation; (hat said auhmiobiles should remain a.s 
the property of the Pennsylvania Sales Cor|>oration. jfiaced and re¬ 
maining wnth the said Probey for sjile for the account of said Penn¬ 
sylvania Sales Cor|)oration. the proceeds of the sales thereof to l)e 
held in trust for. and accounted foi‘ to. said Pennsylvania Sales Cor- 
|X)ration, its successors and assigns: that said automobiles should not 
1)6 sold for leas than the invoice price thereof in any event: that said 
agreement should likewise extend tu and include the pr(K*eeds from 
any sales o( automobib's which had alii'ady been nia<le by the said 
Prohey, as well as to those sales which might thereafter l>e efiected; 
that relying upon said pro?uisc, undcrsUinding and agreement, so 
made by the said defendant, Prohey, the said Pennsylvania 
55 Sales Corporation sul>sequently re-invoiced the said automo¬ 
biles and j>arts so purchased by it from said Michigan Buggy 
Company to the said T. Oliver Probey, to Ixi sold by him for and on 
account of said Pennsylvania Sales Corporation, its successors and 
assigns, under the terms and provisions of sjiid agreement, as afore¬ 
said, and the said T. Oliver Prol)ey accepted and received the same 
under said promise and agreement. 

And complainant avers that by reason ot the said side, assignment, 
transfer, invoice and charge, as hereinbefore set forth, the said 
Michigan Buggy Company relimpiished all its rights and claims in 
and to said twenty-six {2()) automobiles, or the proceeds thereof, 
and against the said Probey by virtue of any liability on his part 
arising out of said contracts, notes and all other obligations of everv 
character of said Prol>ey to said Michigan Buggy Company existing 
at that date, and at the same time both said Michigan Buggy Com¬ 
pany and said Prohey relinquished, e^ich to the other respectivelv 
all claims, rights and liabilities of each to the other respectively, aris¬ 
ing under siud contracts, notes and automobiles or of any other kind 
or character whatsoever; and that thereu]K)n siud Pennsylvania Salas 
Corporation became the owner of all the rights, title, interest, claim 
and demand of every kind and character whatsoever of said Michi¬ 
gan Buggy Company in said automobilas, and the proceeds thereof 
and the said T. Oliver Prol)ey thereupon relinquished to said Michi¬ 
gan Buggy Company all the claims of everv kind or character 
which he had against said Michigan Buggy‘Companv and said 
Michigan Buggy Company likewise relinquished all Us clafms 
against ^id Probey and transferred all its rights, title and 


56 


interest in said machines and the proceeds realized from the 
sale of any thereof to said Pennsylvania Sales Corporation, which 
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was substituted for said Michigan Buggy Ck)mpany and as the owner 
of all the rights thereof; which said transaction constituted an ad¬ 
justment, compromise and settlement in full of all rights and liabili¬ 
ties of every kind and character then existing between said Michigan 
Buggy Company and said Probey; and that the new contracts or 
agreements between said Michigan Buggy Company and said Penn¬ 
sylvania Sales Corporation, and between the Pennsylvania Sales 
Corporation and said T. Oliver Probey, as herein set forth, were both 
subsequently acknowledged, ratified, acquiesced in, adopted and the 
same operated under by all parties thereto. And complainant fur¬ 
ther avers that said T. Oliver Probey subsequent to said June 27th, 
1913, acknowledged and admitted to various persons that said twenty- 
six (26) automobiles, and the proceeds thereof, belonged to said 
Pennsylvania Sales Corporation, but notwithstanding the same and 
said promise and agreement so made as hereinbefore set forth, no 
account has been made and no remittance or payinent of any pro¬ 
ceeds of any sale or sales of any of said automobiles or any parts 
thereof has ever been made by said defendant, T. Oliver Probey, 
to said Pennsylvania Sales Cor|X)ration, its successors or assigns, or 
to any other person whatsoever. 

That thereafter on, to wit, August 1st, 1913, said Pennsylvania 
Sales Corporation, for value received, sold, assigned and transferred 
all its right, title and interest in and to said agreement be- 

57 tween it and said T. Oliver Probey, as well as in and to said 
twenty-six (26) automobiles and parts, and the proceeds of 

any and all sales thereof, whether theretofore made or thereafter to 
be made by said defendant, T. Oliver Probey, on account of the con¬ 
signment thereof for sale, as aforesaid, to Edward F. Gerber and 
Cora L. Gerber, partners trading as Edwai’d P. Gerber Company, of 
which said assignment, transfer and sale the said defendant, T. 
Oliver Probey, was duly notified, and the said defendant agreed 
thereto and thereupon promised and agreed to carry out said agree¬ 
ment in all its terms and provisions with the said Edward P. Gerber 
and Cora L. Gerber, partners trading as Edward F. Gerber Company, 
as fully in all its terms and provisions as though the same had been 
made with them as the original parties to said agreement; but not¬ 
withstanding the same, and smd promise and agreement so made 
as hereinbefore set forth, no accounting thereof has been made, and 
no remittance or payment of any proceeds of any sale or sales of any 
of said automobiles, or any part thereof, has ever been made by 
said defendant, T. Oliver Probey, to said Edward P. Gerber and Cora 
L. Gerber, partners trading as aforesaid, or to either of them, or 
their successors or assigns, or to any j)erson whatsoever. 

That thereafter on, to wit, August 11th, 1913, said Edward F. 
Gerber and Cora L. Gerber, partners trading as Edward F. Gerber 
Company, for value received, sold, assigned and transferred all their 
right, title and interest in and to said contract and said twenty-six 
(26) automobiles and parts, and the proceeds of any and all 

58 sales thereof, whether theretofore made or thereafter to be 
made by said defendant, T. Oliver Probey, on account of the 

consignment thereof for sale, as hereinbefore set forth, to Edward F. 

5—2842a 


I 
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Gerber Company, a corporation, the complainant; of which said 
transfer or assignment the said T. Oliver Probey had notice, and to 
which he agreed, and thereupon the said Probey agreed to accept 
said Edward F. Gerber Company, a corporation, as a party to said 
contract or agreeiiieiil, and to fully perform the s<une in all its terms 
and provisions to and with the said corporation, as fully and in all 
respects as though said corporation had been one of the original par¬ 
ties thereto. That thereupon the said T. Oliver Probey entered upon 
the performance of said contract or agreement with complainant, 
and the comi>lainaiit has fully performed and carried out the same 
in so far as the {uovi.^ions thereof were to be performed by the com¬ 
plainant. That the said Probey expressly accepted said agreement 
and the several assignments thereof, and agreed to be bound by and 
fully perform the same. That disregarding his duty and obligation 
thereunder, however, and in violation of the express terms and pro¬ 
visions of his said agreement with complainant, the defendant. Pro¬ 
bey, has \Tolated the trust imposed in him by complainant, and has 
neglec'ted and refused to account to complainant for said automo¬ 
biles or the proceeds thereof or any part or portion of the same, al¬ 
though frequent demand has been made upon the said Probey to 
make such accounting. That the said Probey is endeavoring to 
cheat and defraud complainant out of said automobiles, or the pro¬ 
ceeds thereof, and unless relief is granted to complainant, as 
59 herein prayed for, complainant believes that he will cheat 
and defraud eomi)laiiiaut out of the same. That com¬ 
plainant does not know, and has no means of knowing or 
ascertaining, except hy discovery and an accounting by 
the said T. Oliver Prohey, what automobiles have been sold 
by the said Probey, what cash he has in his possession or control 
belonging to complainant, what automobiles and parts still remain in 
the possession, custody or control of the said Probey; that all of the 
facts and information concerning these several matters are in the 
exclusive custody, possession, knowledge and control of the defend¬ 
ant, Probey, and that without a discovery and disclosure of these 
matters the complainant is without any means of proving its case or 
establishing the facts upon which it relies for proving its rights 
against the said T. Oliver Probey; that complainant, without such 


discoverv, has no other source of information available from which 


to establish the matters above set forth, and complainant is advised, 
and therefore avei-s, that by reason of the confidential and fiduciary 
relations existing between complainant and the said T. Oliver Pro- 


bey, as well as by reason of the duty and obligation of the said Probey 
to fully account to complainant for all of said matters and things, 
the said Probey is obligated and should be required to make a full 
and complete disclosure and discovery to complainant of all facts 


and matters within his knowledge arising out of, or connected with, 
the matters and transaction hereinabove set forth. 


That totally disregarding his duty and obligation in the 
60 premises, however, the said defendant. Probey, has hitherto 
wholly neglected and refused, and still does neglect and re¬ 
fuse, to make disclosure and discovery of the facts so within his ex- 
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elusive knowledge and control as aforcvsaid, although frequent de¬ 
mand has been made upon him for such disclosure and discovery, 
and complainant is without means of enforcing such disclosure and 
discovery, except in this court, where such matters are properly cog¬ 
nizable. 

That likewise totally disregarding his obligation, duty and agree¬ 
ment, the said T. Oliver Probey has hitherto neglected and refused, 
and still does refuse, to make an accounting or settlement for said 
automobiles or any parts thereof or the proceeds of the same, and no 
accounting has been made and no remittance or payment of any 
proceeds of any sale or sales of said automobiles or any parts thereof 
has ever been made by said defendant. Probey, to your complainant 
or to any other person acting for or on account of complainant for 
said automobiles, although said Probey has often been requested so 
to do, and your complainant has been unable to ascertain or discover 
what disposition has been made by said Probey of said automobiles 
or the proceeds thereof. 

Second. That paragraph Eleventh of the Bill of Complaint as 
filed be amended by adding thereto the following averments: 

That a large part of the facts and evidence relating to the matters 
aforesaid are in the exclusive custody, possession and control of the 
said T. Oliver Probey, and that complainant has no other 
bl source of information available for establishing same, except 
upon disclosure and discovery by the said Probey of the facts 
and evidence .«o held by the said Pn)hey and in his exclusive knowl¬ 
edge, possession and control; and that your complainant, therefore, 
has need of discovery of these facts and is without adequate remedy 
unless such discover\^ and disclosure be made by the said T. Oliver 
Probey. 

Third. That paragraph Twelfth of the Bill of Complaint as filed 
be amended .so that the same, when amended, shall read as follows: 

Twelfth. And complainant further avers that it is advised and be¬ 
lieves and exj)ects to be able to prove that said defendant, T. Oliver 
Probey, has u.sed the funds and moneys coming into his hands from 
the sale and disposition of automobiles, accessories, parts and equip¬ 
ment, so belonging to your complainant as aforesaid, for his own 
uses and purposes and for and in the purcha.se of other property, 
stocks, bonds and other securities, some of which were taken and held 
by the said T. Oliver Prol>ey in the names of other persons, the exact 
nature, kind and amount of which said property, stocks, bonds and 
securities and the names in which the same have l)een taken and are 
now being held being unknown to your complainant; that the said 
T. Oliver Prol)ey has concealed said property, bonds, stocks and other 
securities and complainant has been unable to find or obtain posses¬ 
sion of the same; that the foregoing things have l)een done for the 
purpose of cheating and defrauding your complainant out of its 
rights in the premises, and of cheating and defrauding your com¬ 
plainant out of the proceeds of said automobiles, parts, equip- 
62 ment and accessories; that the said defendant, T. Oliver 
Probey, is entirelv in.solvent and financially irresponsible, and 
that unless your complainant is granted the relief herein prayed for, 




36 


EDWARD F. GERBER CO., ETC., VS. 


the said T. Oliver Probey will convert and apply said automobiles 
and the proceeds thereof to his own use, with the intent to cheat 
and defraud your complainant out of the same and his rights thereto; 
that by repon of the insolvency and financial irresponsibility of the 

1 T * . ^ ^ your complainant is without adequate remedy 

at law, and its ri^jhts can only be protected in a Court of Equity, 
where such matters are properly cog^nizable. 

^ Fourth. That in addition to the prayers contained in said Bill of 
Complaint as filed there he added thereto tlie followinu, prayer, viz.: 

10th. That defendant, T. Oliver Prol>ey, he ordered and directed 
to make disclosure and discovery of the knowledpje, matters and 
thinjjs in his exclusive possession, custody or control relating to the 
matters set forth in the Rill of Complaint filed and the ripjhts of com¬ 
plainant in and to the automobiles mentioned therein and the pro¬ 
ceeds from the sale thereof or any parts or accessories connected 
therewith. And vour complainant will ever prav, etc. 

EDWARD F. GERteR COMPANY, 

By E. F. GERBER, Prefndent. 

DOEGEAS. RUFFIN A OBEAR, 

Attorneys for Plaintiff. 

63 State of Michigan, 

County of Wayne, s.^: 

Before me, the undersigned authority, personallv came E. F. Ger¬ 
ber, the President, and in this behalf, the Agent of Edward F. Ger¬ 
ber Company, a corporation, complainant above named, who, being 
duly sworn according to law. says that the averments of the foregoing 
Amendments to the Bill of Complaint are true and correct to the 
best of affiant’s knowledge, information and belief. 

E. F. GERBER. 

Sworn to and subscribed before me this 6th dav of March A D 
1915. ‘ ‘ 

fsEAL.l ROSS BROWN, 

Notary Public, Wayne Co., Mich. 

My commission expires October 26, 1916. 

Motion to Dismm Pill and Amendments. 

Filed March 22, 1915. 

♦ ♦♦♦♦♦♦ 

Now comes the defendant, T. Oliver Prohey, by his counsel, and 
moye« the court to dismiss the hill of complaint filed in the above 
entitled cause with the amendments added thereto, upon the follow¬ 
ing grounds: 

(1) That the said hill as amended does not show any equity in 
favor of the plaintiff warranting the interposition of a court of 
equity. 


1 
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( 2 ) 
at law. 

64 


That the plaintiff has a plain, adequate and complete remedy 


(8) That the equity court has no jurisdiction o'\^r the 
cause of action attempted to he alleged in said bill as 


amended. 


WILTON J. LAMBERT, 
CHARLES F. DIGGS, 
Atforneus for Defendant T. Oliver Probey. 


Decree Di>fimis’'^iny Amended Bill. 

Filed April 28,1915. 

This cause coming on to l>e heard on tlie motion to dismiss the 
amended bill of complaint, heretofore filed herein it is liy Court 
this 23 dav of April A. D. 1915. adjudged, order^ and decreed that 
the amended hill of (•()m])laint heretofore filed herein he, and the 

same hereby is dismis.sed with ^ ^{cCOY, Justice. 


Order. 

Filed April 80, 1915. 

♦ ♦*»*** 

Upon consideration of the motion of the plaintiff, by its attorneys, 
it is this the 30th dav of April. 1915, ordered that an appeal by the 
plainthf to the Court of peals of the District of Cohmib.a from the 
decree of this court in the above entitled cause entered on the 23rd 
dav of April. 1915. dismissing the bill of comidaint as amended, 
be'allowed and the taking of said appeal be, and it is hereby noted in 
open court; and it is further ordered that the penalty nf the ap^a 
bond be fixed at $100, or that in lieu of such bond a cash deposit of 

$50 be accepted. WALTER I. McCOY, Justice. 

Memorand'u/m. 

May 8,1915.—Appeal Bond approved and filed. 


Designation of Record. 

Filed May 7, 1916. 

»♦**♦♦* 

The clerk will please prepare a transcript of record for the ap^l 
to the Court of Appeals in the above entitled cause, and include 

therein the following: 
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Original bill of complaint. 

Motion to dismiss bill. 

Decreo dismissing bill. 

Amendment to bill of complaint. 

Motion to dismiss l)ill as amended. 

Decree dismissing bill as amended. 

Order allowing appeal. 

Appeal bond. 

As.signment of errors. 

Designation of record on appeal. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 

Additwnn.} Designation of Record. 

Filed May 11, 1915. 

The clerk will please include in the transcript of record for the 
appeal to the Court of .Vj►peals in the above entitled cause the follow- 

The opinion of the court in dismissing the original hill of com¬ 
plaint. 

CHARLES F. DIGGS, 
Attorney for Defendant. 

66 Assignment of Error. 

Filed May 28, 1915. 

if. iif. ^ ^ 

'File Court erred as follows: 

In granting the motion of the defendant T. Oliver Probey to dis¬ 
miss the bill of complaint, as amended, filed in the above entitled 
cause. 

DOUGLAS, RUFFIN & OBEAR, 

Attorneys for Plaintiff. 


67 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, .John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numl)ered from 1 to 
66, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein hied, copy of which is made 
part of the transcript, in cause No. 32828 in Equity, wherein 
Edward F. Gerl>er Company, a corporation, and a citizen and resi¬ 
dent of the State of Delaware, is Complainant and T. Oliver Probey 
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et als. are Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of June, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endoi-sed on cover: District of Columbia Supreme Court. No. 
'284*2. Edward F. Gerl)er Co., (fee., appellant, vs. T. Oliver Probey 
et al. Court of Appeals, District of Columbia. Piled Jun- 19, 1915. 
Henry W. Hodges, clerk. 
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(Slnurt of Apppala,iiBtrirt nf Columbia 


October Term, 1915. 


No. 2842. 


EDWARD F. GERBER COMPANY, A CORPORA¬ 
TION, APPELLANT, 

VS. 

T. OLIVER PROBEY, ET AL. 


BRIEF FOR APPELLANT. 


This is an appeal from a decree of the Supreme Court of 
the District of Columbia sustaining’ a motion to dismiss 
(demurrer ) and dismissing the appellant’s amended bill of 
complaint (Rec. p. 37). 

STATEMENT OF CASE. 

The original bill in this case was filed on July 30, 1914, 
by Edward F. Gerber Company, a corporation, ap])ellant 
herein, hereinafter designated as plaintiff. Thereupon the 
defendant, Probey (appellee herein), filed his motion to 


dismiss the bill upon three grounds: (1) That the bill does 
not state any cause of action. (2) That the bill shows a 
plain, adefjuate and complete remedy at law open to plaintiff. 
(3)That the court has no jurisdiction to direct an accounting 
for the plaintiff as assignee (Rec. p. 27 ). This motion being 
heard, the trial court filed a written opinion (Rec. pp. 27-31), 
the concluding sentence of which reads : “The plaintiff hav¬ 
ing his remedy at law the bill will be dismissed with costs 
with leave to amend within ten days on payment of costs.” 
(Rec. p. 31.) Thereupon a decree was entered dismissing 
the bill, with leave to plaintiff to amend. On March t), 1915, 
plaintiff filed his amendments to certain paragraphs of the 
bill and added another prayer. 

The bill as originally filed alleges: That the plaintiff, 
Edward F. Gerber Com])any. is a Delaware corporation. 
The princi])al defendant is T. Oliver Probey, a resident of 
the District of Columbia. Numerous banks doing business 
in the States of IMichigan, Ohio, New York and Illinois are 
named as defendants, Init as the only relief asked against 
these defendants is that they be decreed to have no interest 
in the subject matter of the suit, namely, certain auomobiles, 
and as none of them has asserted any right or claim to same, 
they may be disregarded on this ai)peal. 

1 he tiiistee in bankruptcy of a corporation known as the 
Michigan Buggy Company was also named as defendant. It 
IS alleged that the Michigan Bugg)’ Company was adjudicated 
a bankrupt on the 27th day of August, 1913, in the United 
States District Court for the W estern District of Michigan. 
The Michigan Buggy Company, up to the time of its ad¬ 
judication as a bankrupt, had been engaged in the manufac¬ 
turing and selling of automobiles, accessories, parts and 
equipment (Rec. p. 4 ). The said Michigan Buggy Company 
for at least two years prior to the filing of the bill had each 
year made and entered into an agency contract with defend- 



am I rol)ey, for the liaiulHno- and sale of its products in the 
District of Columbia and certain adjacent territory men¬ 
tioned in the contracts ( Rec. p. 4). By these contracts the 
Michimrn Bu^i^^.j^^y Company reserved title to all automobiles 
and paits shipped or deli\’ered to Probey until payment there¬ 
for should be received: on the 2Sth of August, 1912, such 
a conticUt was entered into between the Alichigan Buggy 
Coni])any and Ih'obey, a copy of w hich contract and supple¬ 
ment thereto are attached to the bill as Exhibits “A" and 
B ( Kec. p. .»). That under and in accordance with the 
terms of said contracts of August 28, 1912, the Michigan 
Buggy Compaii)' continued to ship and deliver to Probey 
automobiles, accessories, etc., until June 27, 191^1. 

By the terms of said contracts of August 28, 1912, Probey 
at time of placing order for the shi[)ment of automobiles, 
was reejuired to give a note to the Michigan Buggy Com¬ 
pany for the amount of each automobile net, it being under¬ 
stood, however, that notes so given were purely accommoda¬ 
tion notes, given as a deptjsit on the orders, and not given in 
l)ayment for any automobiles, and the said Probey “is not 
and will not under any circumstances be expected to pay 
any part or parcel of these notes;” the agreement being 
that the invoice value of each automobile will be remitted 
when sold and delivered by said Probey, at wdhch time said 
accommodation note given at the time such automobile was 
ordered will be letnined to said Probey. Title to automo¬ 
biles shipped by the Alichigan Buggy Company to Probey 
was not to pass to the latter (who was a mere sales agent 
undei tiie contract), but was to remain in the former until 
sale by Probey, who was thereupon to account and remit in 
cash to the Michigan Buggy Company (Rec. pp. 14-23). 

The bill then alleges that for a year or more prior to 
August 28, 1912, and for a period of several months sub¬ 
sequent thereto, the provisions of said contract relating to 





the {^ivinj^ of such accommodation notes were entirely dis- 
regarfled by the parties to said contract; that purely accom¬ 
modation notes were i^iven by Probey to the P»nggy Com- 
])any from time to time on refjuest, without any reference 
to or connection with the ordering or delivery of automo¬ 
biles; that iK^tes so given by Probey to the Buggy Company 
.aggregated $4(bll4.r)4. 4'hat these notes were non-nego- 
tiable in form, but were discounted bv the Michigan Buggv 
Comjiany with the various banks and trust companies named 
as defendants, who now hold them (Rec. pp. 0-7). 

I hat under said contracts the Michigan Buggy Company 
from time to lime, to June 27, 10lo, shipped to Prol>ey a 
large number of automobiles, and that on June 27, 1013, 
Probey had in his i)Ossession and under his control 2(> au¬ 
tomobiles shipped and delivered to him by the Michigan 
Buggy Company under the terms and provisions of said 
contnicts, whereby it was agreed that the title to said auto¬ 
mobiles should not vest in said Probey or anv other person 
until he. Probey, had fully accounted and paid for same. 
That Th-obey had not on June 27, 1013, nor since said date, 
paid to the Michigan Buggy Company, or to any one else, 
the amount due for said automobiles shipped to him and 
in his possession at that time (Rec. p. 7). 

That on June 27, 1013, the Michigan Buggy Company, 
for value received, sold, assigned and transferred to the 
Pennsylvania v^ales Corporation all its right, title and in¬ 
terest in and to all automobiles and automobile parts shipped 
by the Michigan Company and delivered to Probey, in¬ 
cluding the 2() automobiles si>ecifically mentioned; which said 
automobiles and parts were thereupon inv'oiced and charged 
to said Pennsylvania Sales Corporation, and were paid for 
to the Michigan Buggy Company by the Pennsylvania Sales 
Corporation. 1 hat Probey had due and proper notice of 
said assignment and transfer and then and there further 





agreed with the Pennsylvania Sales Corporation that if he 
should l>e allowed to retain said automobiles for sale under 
consignment from the Pennsylvania Sales Corporation he 
would make prompt and accurate return and accounting for 
said automobiles or the proceeds thereof, and would hold 
the automobiles and the proceeds realized from sales thereof 
in trust for, and remit and pay same promptly to the Penn- 
s\lvania Sales Corporation, its successors and assigns; that 
b} this assignment and transfer the Pennsylvania Sales 
Corporation was substituted for the Michigan Buggy 
Company as the owner of all the rights, title and in¬ 
terest of the Michigan Buggy Company in and to said 
automobiles; that said transaction constituted an ad¬ 
justment, compromise and settlement in full of all rights 
and liabilities then existing between the Michigan 
Company and Probey. ^fhat notwithstanding 
Probey had acknowledged and admitted, subse(|uent to 
said June 27, 191;^, to various persons that said 20 auto¬ 
mobiles and proceeds thereof belonged to the Pennsyl¬ 
vania Sales Corporation, and that he was liable to ac¬ 
count for same or the proceeds thereof. Probey had 
made no remittance or payment on any sale or sales of 
any of said automobiles to the Pennsylvania Sales Cor¬ 
poration, its successors, or assigns, or to any other per¬ 
son whatsoever. (Rec., pp. 8-9.) 

That thereafter on, to wit, August 1, 1913, the said 
Pennsylvania Sales Company for value received, sold, 
assigned and transferred all its right, title and interest 
in and to said 20 automobiles and the proceeds of any 
and all sales thereof to Edward F. Cicrbcr and Cora L. 
Gerber, partners trading as Edward F. Gerber Com¬ 
pany; that thereafter on, to wit, August 11, 1913, said 
Edward F. Gerber and Cora L. Gerber for value re¬ 
ceived, sold, assigned and transferred all their right. 




title and interest in and to said automobiles and the pro¬ 
ceeds from any and all sales thereof to the ])L'iintiff, Ed¬ 
ward F. Gerber Company, a cor])oration. 'I'liat as to 
both of said last two assignments Probey had due no¬ 
tice and knowledge; that he agreed to same, and to both 
of said last two assignees promised and agreed to hold 
said automobiles and the proceeds from the sale thereof 
in trust and pay and account for the same; that Probey 
has not made any remittance or payment of any pro¬ 
ceeds of the sale of any of said automobiles to either of 
said last two named assignees, but has steadily refused 
to do so, although plaintiff has often recpiested Probey 
to so account; plaintiff has been unable to ascertain or 
discover what disposition has been made by Probey of 
said automobiles, the most of which do not now ap])ear 
to be in the possession of Probey (Rec., ])p. h-10). 

Plaintiff avers that some of said automobiles or the 
proceeds thereof, the exact number and amount 
thereof, being unknown to plaintiff, are still in the 
possession, custody and control of Probey, and with¬ 
in the jurisdiction of the court; that said automobiles 
or the proceeds thereof by virtue of the assignments 
aforesaid are the property of plaintiff. That between 
the time of the making of the assignment by the Michi¬ 
gan P>uggy Company and the filing of this bill of com¬ 
plaint, Probey has caused other of said automobiles to 
be secretly held by third persons for him. That a large 
number of said automobiles have been secretly sold and 
disposed of and the proceeds thereof have been received 
and appropriated by and converted to the use of Probey, 
the exact amount of which said proceeds is unknown to 
plaintiff, but it is advised and believes that said amount 
exceeds $1:2,500. Plaintiff further alleges that in ])ur- 
suance of his scheme to cheat and defraud the owners 
of said 20 automobiles Probey took some of said auto- 





mobiles out of his place of business, partly in the nig’ht 
time, and secreted them in various places in the District 
of Columbia and has refused to divulge the hiding places 
thereof (Rec., pp. 10-11 ). 

^ On August 0, 1013, Edward F. Gerber and Cora L. 
(icrber, partners, instituted an action in replevin to re¬ 
cover 18 of said automobiles, and upon the service of 
the writ in said cause 18 of said automobiles were seized 
and taken possession of by the Marshal, and still remain 
in the custody of the Marshal, the said replevin cause 
being at this time undisposed of. 

That defendant Probey as a part of his scheme to 
cheat and defraud the plaintiff has been disposing of 
his property in various manners; by transferring ])or- 
tions thereof to other persons and holding portions 
thereof in the names of other persons, the full scheme 
thereof being unknown to plaintiff; but that Probey has 
retained control thereof and the beneficial interest there¬ 
in, while hiding the same from plaintiff; that Probey 
has pursued this plan for the purpose of preventing 
complainant from recovering from him the sums of 
money for which he is indebted to plaintiff (Rec., p. 11). 

That the defendant has withheld said automobiles and 
the proceeds thereof and refused to account for same, 
pretending that he did not know to whom he should ac¬ 
count , but plaintiff avers this is only for the purpose of 
avoiding an account to plaintiff (Rec., p. 11). 

Plaintiff is the only person who has any right, title or 
claim to said 26 automobiles or the proceeds thereof 
(Rec., p. 12). 

Plaintiff avers that it is informed and believes that 
the defendant has used the funds and moneys coming 
into his hands from the sale and disposition of some of 
said automobiles for his own purposes and in the pur- 
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chase of other property, stocks, bonds and securities, 
some of which were taken and held by defendant in the 
name of other persons, the exact nature, kind and 
amount of which property, stocks and bonds, etc., and 
the names in which the same have been taken and are 
now being held being unknown to plaintiff. (Rec., 

p. 12.) 

.Mleging that the rights of the plaintiff cannot be es¬ 
tablished or adecpiately protected e.xcept in a court of 
c(|uity, the plaintiff prays (Rec., pp. 12-14): 

(1) That an account may be taken of all sums of 
money and other property received or coming into de- 
iendant's hands for and on account of plaintiff and of 
the ai)plicati()n tliereof; that the defendant may be de¬ 
creed to pay to plaintiff what should be found due plain¬ 
tiff on taking such account, and that defendant be re- 
(piired to deliver up all property in his possession or un¬ 
der his control belonging to plaintiff, including that 
which may be found to have been bought or obtained 
by said defendant out of the proceeds from the sale of 
any of said automobiles. 

(2) That the defendant by preliminary injunction 
(afterwards to be made permanent) be restrained from 
transferring or disposing of any automobiles, accessories 
or parts in his hands or under his control. 

(3) That the defendant make an accounting as to any 
sale, transfer or disposition of said automobiles, acces- 
sosies, parts, etc., and of the proceeds thereof, and that 
he be ordered to pay to plaintiff the proceeds realized 
by him from any such sale, transfer or disposition of 
said property; and that defendant be decreed to hold in 
trust for plaintiff such automobiles or proceeds as may 
be in his possession. 

(4) That the defendant be decreed to hold in trust 



for the plaintiff, any property, real, personal or mixed, 
^^l^ich has been obtained by him with the proceeds of 
said automobiles, whether said property so obtained now 
stands in the name of said Probey or in some one else 
for his benefit; and be enjoined from disposing of same. 

(5) That the said defendant be required to make dis¬ 
covery as to the location of the said automobiles, acces¬ 
sories, parts, etc., described in tlie bill of complaint, or 
as to the proceeds thereof, or as to any property repre¬ 
senting the proceeds thereof, and that the Court im¬ 
pound the same. 

(G) That the defendant trustee in bankruptcy of 
Michigan Buggy Company and the defendant bank and 
trust companies, which are the owners of notes of said 
Probey be decreed to have no right, title, interest or 
claim in or to any of said 20 automobiles, or the pro¬ 
ceeds thereof. 

Upon sustaining the motion of defendant Probev to 
dismiss the bill, the court below rendered a written 
ojiinion (Rec., pp. 27-81), in which it pointed out that 
the bill failed to allege that defendant Probey is insol- 
\ent (Rec., p. 28); and that while the bill does allege 
that plaintiff does not know how many of the automo¬ 
biles are in Probey s possession or under his control, 
nor how many he has sold, it does not state that sources 
of information on these points are not available to it, 
and that therefore the bill cannot be supported as a bill 
for discovery and retained for settling all matters cov¬ 
ered by the contract between the parties. (Rec., p. 80.) 
The opinion also holds that the facts as alleged do not 
place the defendant Probey in the ‘‘fiduciary relation” 
required by the authorities before an accounting will be 
ordered by an equity court; apparently proceeding on 
the theory that inasmuch as Probey was to take out of 



10 


the proceeds of the sales of automobiles a commission 
C'r profit, he did not have to handle the fund received 
from the sale of automobiles separately from other 
moneys, and that therefore such a fund was not a trust 
fund. The trial justice disposes of the alle.s^ation in the 
bill to the effect that Probey a.s^reed with the successive 
assijn^nees of the Michigan Bu.et’^y Company that he 
woidd hold the automobiles or proceeds tberefrom “in 
trust and remit and i)ay the same promptly" by sayin«^ 
that this alk\c^ation must be considered as “an allegation 
of the conclusion of the pleader.” W hile this allegation 
as made in paragraph ten of the bill (Rec., p. 10) is 
made positively as an allegation of fact, the bill as 
amended, as will hereinafter be pointed out, alleges that 
at the time of the assignment Probey made a verbal 
promise to this effect. The opinion also holds that as 
there was not this “fiduciary relation" between the ])ar- 
ties, the allegation that Probey has used some of the 
money received from the sale of automobiles for the 
])urchase of other property, some of which is now in his 
possession and some in the possession of others for his 
account, the facts do make out such a diversion of trust 
funds as to give ])laintiff a right to have the j^roj^erty 
so purchased turned over to it. The opinion concludes: 
“The plaintiff having his remedy at law the bill will be 
dismissed with costs with leave to amend within ten 
days on payment of costs.” 

AMiereupon after a decree in accordance with the 
court’s decision (Rec., p. -H), the plaintiff amended his 
bill. 

The tenth paragraph of the bill was supi^lemented and 
amended with respect to the allegation as to Probey 
holding these automobiles and the proceeds thereof in 
trust, so that it reads (Rec., p. “2): “and the said T. 
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Oliver Probey subsequently entered into a verbal agree¬ 
ment with the said Pennsylvania Sales Corporation, its 
successors and assigns, that if he be allowed to retain 
said automobiles for sale under consignment from said 
Pennsylvania Sales Corporation, that he would endeavor 
to make sales thereof, or would re-ship the same to it 
upon orders from the said Pennsylvania Sales Corpora¬ 
tion, that he would insure the cars in the name and for 
the benefit of the said Pennsylvania Sales Corporation, 
and deliver the policies of insurance therefor to said cor- 
I'oration; that said automobiles should remain as the 
property of the Pennsylvania Sales Corporation, placed 
and remaining with said Probey for sale for the account 
of said Pennsylvania Sales Corporation, the proceeds of 
the sales thereof to be held in trust for, and accounted 
j e "1 n s \ Ivania Sales Corporation, its succes¬ 

sors and assigns”; and contains additional allegations 
showing a positive verbal agreement on the part of 
Probey, with the successive assignees and ultimately 
with the plaintiff, supplementing and adding to the writ¬ 
ten contract existing between the original parties, which 
allegations, it is submitted, negative the assumption of 
the trial justice made in his written opinion wherein he 
stated, that the allegation as to Probey holding these au¬ 
tomobiles or the proceeds thereof in trust, etc., was “to 
be considered as an allegation of the conclusion of the 
pleader as to the relation between the assignees and 
Probev.” 

And also meeting that part of the opinion of the court 
wherein is referred to the fact that plaintiff has failed 
to state that it has no source of information available to 
it to ascertain how many automobiles are in Probey’s 
possession and control and how many he has sold (Rec., 
p. 30), the tenth paragraph was further amended and it 
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was alleged (Rec., p. 34) that plaintiff does not know, 
and has no means of knowing or ascertaining, except by 
discovery and an accounting by Probey, what automo¬ 
biles have been sold by Probey, what cash he has in 
his possession or control belonging to plaintiff, what 
automobiles and parts still remain in the ])ossession, 
custody or control of Probey; that all the facts and in¬ 
formation concerning these several matters are in the 
exclusive custody, possession, knowledge and control of 
Probey; and that without a discovery and disclosure of 
these matters the plaintiff is without any means of prov¬ 
ing its case or establishing the facts upon which it relies 
for proving its rights against Probey; that plaintiff, 
without such discovery has no other source of informa¬ 
tion available from which to establish the matters set 
forth, etc.” (Rec., p. 34); that defendant has hitherto 
refused and still refuses to make disclosure and discov- 
erv of the facts so within his exclusive knowledge and 
control as aforesaid, although frecpient demand has been 
made upon him for such disclosure and discovery. 

Also in supplement of the allegations of paragraph 
eleven of the original bill, the said paragraph was 
amended (Rec., p. 35) by adding the allegation that a 
large part of the facts and evidence relating to the mat¬ 
ters set out therein are in the exclusive custody and 
control of said Probey; and that plaintiff has no other 
source of information available for establishing same, 
except upon disclosure and discovery by Probey. 

The amendment also supplements the twelfth para¬ 
graph of the bill by alleging in more detail that Probey 
has used the funds and money coming into his hands 
from the sale and disposition of automobiles, accessories, 
parts, etc., belonging to plaintiff, for his (Probey’s) own 
uses and purposes and for and in the purchase of other 
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property, stocks, bonds, and other securities, some of 
which were taken and held by Probey in the names of 
other persons, the exact nature, kind and amount of 
which said property, stocks, bonds and securities and 
the names in which the same have been taken and are 
being held being unknown; that Prol)ey has concealed 
said property, bonds, stocks and other securities and 
plaintiff has been unable to find or obtain possession 
of the same; that the foregoing things have been done 
for the purpose of cheating and defrauding plaintiff out 
of its rights; and of cheating and defrauding plaintiff 
out of the proceeds of said automobiles, parts, equip¬ 
ment, etc. (Rec., p. 35). 

And meeting the objection made by the court in its 
opinion that nowhere in the bill is it alleged that Probey 
is insolvent, the amendment to the twelfth paragraph, 
further alleged (Rec., p. 35) that the “said defendant, 
T. Oliver Probey, is entirely insolvent and financially ir¬ 
responsible, and that unless your complainant is granted 
the relief herein prayed for the said T. Oliver Probey 
will convert and apply said automobiles and the proceeds 
thereof to his own use, with the intent to cheat and de¬ 
fraud your complainant out of the same and his right 
thereto”; that by reason of the insolvency and financial 
irresponsibility of Probey, plaintiff is without adequate 
remedy at law, and its rights can only be protected in a 
Court of Equity, where such matters are properly cog¬ 
nizable. (Rec., pp. 35-36.) 

The amendment also included an additional prayer 
that the defendant Probey be ordered and directed to 
make disclosure and discovery of the knowledge, mat¬ 
ters and things in his exclusive possession, custody or 
control relating to the matters set forth in the bill of 
complaint, and as to the rights of plaintiff in and to the 
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automobiles mentioned therein, and the proceeds from 

the sale thereof or any parts or accessories connected 
therewith. (Rec., p. Sfi. ) 

To the hill as amended, defendant a^ain demurred hy 
motion to dismiss on the t^round that the amended hill 
shows no equity in favor of plaintiff; that the plaintiff 
has a plain, adecpiate and complete remedy at law; that 
the efjuity court has no jurisdiction over the cause of 
action attempted to he allet-ed in said hill as amended. 

\\ ithout filing;- an opinion the court below on Ajiril 
23, sio^ned a decree dismissin«- the amended hill 

with costs. (Rec., p. P>7.) From this decree the plain¬ 
tiff note{l and perfected this appeal. 


ASSIGNMENT OF ERROR. 


The court below erred as follows: 

In ,t,n*antin«T the motion of the d(*fcndant. T. Oliver Pro- 
l>ey. to dismiss the hill of complaint, as amended, filed in 
the above entitled cause. 

This assiTmnicnl of error may he subdivided into: 

(a) The court erred in holdin-- that the jilaintiff has a 
complete and aderpiate remedy at law. 

(h) The court erred in holding that the allcj^ations in 

the hill were not such as to oiw an ecjuitv court iurisdiction 

to order (1) an accountiiyer, (2 ) discovery, (3 ) injunction, 

(4) the imposini^ of a trust upon certain property alle.iTed 

to have been purchased by defendant from a trust fund 

or from the proceeds of property held hv him in trust for 
plaintiff. 


ARGUMENT. 


It is suhmittcfl: 

1. That the plaintiff has not a complete and adequate 
remedy at law. 


1 
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2. That by virtue of the facts alleged the equity court has 
jurisdiction to order: 

a. An accounting between the jiarties. 

1). Discovery from defendant as to the whereabouts of 
plaintifif’s projierty; as to what property of plaintiff defend¬ 
ant holds and what lie has sold or disposed of. 

c. An injunction restraining defendant from further dis- 
])Osing of plaintiff’s property or of jiroperty purchased hv 
him with trust funds belonging to ])laintiff. 

(1. Discovery from defendant as to the amount, nature 
and whereabouts of property, stocks and bonds, etc., he 
has purchased with jiroceeds realized from the sale or dis¬ 
position of jilaintiff’s jirojierty, which property it is alleged 
the defendant held in trust for plaintiff, and the imposition 
of a trust for tlie benefit of ])laintiff upon such property so 
purchased or ac(juired by defendant, whether the same is in 
his possession, ownerslii]) or control, or in the name, pos¬ 
session and alleged ownership of some otlier person for the 
heiiehl of defendant. 

e To retain jurisdiction of the cause and settle all matters 
covered by the contracts between the parties. 

I. 

REMEDY AT LAW IS NOT PLAIN, ADEQUATE 

AND COMPLETE. 

In this case had the plaintiff pursued his remedy at law 
the only ])ossihle actions open to him would have been either 
(1 ) replevin, (2) suit in debt or assumpsit for the value of 
plaintiff’s property received by defendant and covered by 
])laintiff’s assignment. Instead of debt or assumjisit, per¬ 
haps trover or detinue would lie; hut in either event the lack 
of plaintiff’s remedy at law as hereinafter pointed out would 
he tlie same. 

Assume that plaintiff attempts to prosecute an action of 



replevin. How successful could it be in view of the facts 
alleged in the bill. It is alleged that automobiles, acces¬ 
sories and pails thereof, arc covered by the assignment under 
which the plaintiff claims; that these autoinobiles, acces¬ 
sories and parts were received by the defendant on con¬ 
signment; that since their receipt by the defendant he has 
never informed plaintiff or anyone else how many or which 
of them, if any, he has sold; that if he has sold any he has 
not .iccounted to plaintiff or anyone else for same; that 
jilaintilf does not l^iiow and has no means of ascertaining 
how many, if any, are in defendant’s possession; that de¬ 
fendant has secreted some of them, but how manv and 
where, ])laintilf does not know and is unable to ascertain. 
Being thus without knowledge as to the whereabouts of said 
automobiles, plaintiff could not give direction to the Mar¬ 
shal as to where tlie automobiles, accessories and parts could 
be found so that the same might be taken into possession, and 
the writ would have to Ix' returned that the goods had been 
eloigned and jilaintiff could then only secure a judgment for 
damages for the wrongful conversion; so that this action 
becomes nothing more in effect than an action in assumpsit, 
debt, detinue or trover. 

Furthermore, if the defendant had disposed of the prop¬ 
erty before rejilevin suit filed, and had not possession when 
the writ of replevin issued, the suit would not lie. 

It is alleged by the jilaintiff that defendant is “entirely 
insolvent and financially irresponsible,’’ etc. (Rec., p. :I5), 
and the worthlessness, inadecjuacy and incompleteness of 
any remedy at law, be it a judgment for damages in an 
action of replevin, or a judgment for the value of the goods 
in an action of assum])sit or debt, or a judgment for dam¬ 
ages for conversion in trover, or a judgment for damages 
for wrongful detention in detinue, is immediately apparent, 
and it is submitted that further facts or authorities are not 
necessary to establish this contention. 
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That equity has jurisdiction to protect or enforce the 
e<iuitable lien or rights of the plaintiff in this case and that 
the remedy at law will not be presumed to be complete and 
adeciuate would appear to be fully established by the recent 
case of Ballinger v. West Publishing Company, 44 App. 
i). C., (decided by this court May 28, 1915, and re- 
purted in 4;} W. L. K.. 87(5). In that case the defendant, Bal¬ 
linger, had entered into a contract for the purchase of cer¬ 
tain law IxDoks, the title to which was to remain in the 
i’laintiff Publishing Company until same were fully paid for. 
On default of the purchase price after paying al^out twenty- 
live i)er cent of same, plaintiff filed its bill in equity, praying 
for a judgment or decree for balance of purchase price; tha^ 
a hen be established against the books in favor of plain- 
tin, and that said lien be foreclosed and the property sold; 
and that plaintiff be awarded a judgment or decree for any 
deficiency after the application of the proceeds of said sale. 
1 he important question raised in the case was whether the 
remedy adopted was open to plaintiff, it being insisted that 
plaintiff was limited to an election, either to sue at law for 
the balanc: due, or to take the books. This court, admitting 
that the contention had some support, nevertheless sustained 
the bill on the broad principles of equity jurisdiction over 
equitable rights, and refused to assume that the remedy at 
law would be adeciuate, although it must be admitted that 
in that case the inadequacy of the remedy at law was not 


apparent on die face. The case at bar is at least analogous 
to the case just cited, and in addition positive facts and 
circumstances are alleged which show any remedy at law to 

be not only theoretically inadequate and incomplete but 
actually so. 

The books are full of cases where the adequacy or inade- 
quacy of the remedy of law has been decided, and numerous 
cases could be cited; but as the Supreme Court of the United 


IS 


States said in Rich v. Piraxton, in.S U. S., 375, “whether 
the comj)lainant has such a plain and adecjiiate remedy at 
law as will preclude a resort to e(|uity depends ui)on the cir¬ 
cumstances of each case.” 

We (juote the followiip*; e.\ceri)ts from a few of the lead¬ 
ing cases as to the real principles to be borne in mind in 
deciding this point: 


“The remedy at law, in order to exclude eciuity must 
be as practical and as efficient to the ends of justice 
and its prompt administration as the remedy in etpiity.” 
Tyler v. Savage, 143 U. S., 70. 


“The jurisdiction in ecpiity attaches unless the legal 
remedy, both in respect to the final relief and the mode 
of ohtainbuj it, is as efficient as the remedy in ecjuity.” 
Ixilbourne v. Sunderland, 130 U. S., 5n.’i. 

W alla W alla v. Walla W alla W^ater Co., 172 U 
S., 1. 

II. 

EQUITY HAS JURISDICTION. 

a. The flaintiff is entitled to an accounting in egiiity from 
the defendant. 

Is the plaintiff’s remedy at law adecpiate and complete? 
It may be argued that the plaintiff needs no accounting be¬ 
cause it can sue for the value of the invoice ])ricc of the 
automobiles, accessories, etc., which it knows. But can it 
do this? The contract between the i^arties is not a com¬ 
pleted sale of the automobiles. According to the terms of 
the contract the defendant did not have to account to plain¬ 
tiff except and until he sold each automobile and received 
payment therefor; and the plaintiff would be non-suited, 
or a verdict directed against it, upon its failure to show af¬ 
firmatively by its own case that the defendant had sold and re¬ 
reived payment for the goods. Equity, however, it is sub- 
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mittecl, will relieve the plaintiff of this impossible burden, for 
it says the facts are not known to it because the defendant 
has acted fraudulently with it, and has disposed of some and 
concealed other of these automobiles or the proceeds thereof, 
with the object in view of cheating and defrauding the 
plaintiff. Therefore an accounting in equity is absolutely 
necessary completely to protect the plaintiff, in order that 
it may ascertain just how many automobiles have been sold 
by the defendant, and the amount realized from the sale 
thereof, and with such information in its possession be able 
to follow those proceeds, and by showing the fraud alleged 
in the bill, impose upon any property fraudulently purchased 
by defendant with such proceeds a trust for the benefit of 
plaintiff to be enforced and realized upon under order of the 

equity court. 

Even if the defendant were solvent an accounting would 
be necessary in aid of a suit at law for the value of the 
automobiles, etc., actually sold by defendant; for, as pointed 
out above, the plaintiff could not pursue his action at law 
until he could show that defendant had sold and received 
payment for the automobiles. The contract between the 
parties is not like the usual conditional bill of sale, which 
provides for ])ayments on the “installment plan, but is 
simply a consignment of the goods for sale, upon trust to 
account and pay for same when in turn sold by the con¬ 
signee ; title, however, being reserved in the consignor until 
such sale by consignee. Therefore there can be no default 
which makes the purchase price become due, as is the case 
with the usual conditional sale contract. 

It is also submitted that the relation between the parties 
here is such a “fiduciary relation” as is mentioned in 
Wheeler v. Kyon, 1 App. 1). C., 142-147, cited and referred 
to by the trial justice in his written opinion. 

Fraudulent conduct on the part of an agent is one of the 



strongest grounds supporting cr|nitahlc jurisdiction for re¬ 
lief. 

This court in several recent cases where real estate agents 
acted fraudulently towards their principals, decided that by 
reason of tlie “fiduciary relation” between the parties effuity 
would compel an accounting. 

Story V. Dahlgrcn, ;3r) App. D. C., 20; 

Wardman v. Forrest, 40 App. D. C., 520; 

Fox V. Patterson (April Term, 1015), 4.*} A])p. D C 
484; 

Lampton v. Sands (April Term, 1015), 44 App D 
C _ 


In the case at bar the relations between the plaintiff and 
the defendant are clctarly of a fiduciary character, and the* 
fraudulent conduct of the defendant, I’robcy, is fully, clearly 
and specifically set out in the amended bill. 

Relying upon the defendant’s integrity and uikdii his ex¬ 
press promise that he woidd hold these goods for the benefit 
of and in trust for it, the plaintiff allows him to retain pos¬ 
session of goods until he can sell same, when, in fulfillment 
of his trust, his duty is to account to plaintiff for the pro¬ 
ceeds. 

Tliere cannot be any distinction in equity and good morals 
between a real estate agent who by frandulent practices con¬ 
verts to liis own use profits which tlie principal should have 
received, and a sales agent who by fraudulent practices is 
seeking to defraud his principal of all of the property en¬ 
trusted to him for sale, or of the proceeds thereof. 

b. DISCOVERY. 

It is well settled, as stated in Russell v. Clark’s E.xectt- 
tors, ( Craitch, 0!l-!t0 (cited by the trial justice itt his writtett 



opinion), that if certain facts essential to the merits of a 
claim purely le^al, be exclusively within the knowledge of 
the party against whom that claim is asserted, he may be 
rcxjuired, in a court of chancery, to disclose those facts, and 
the court, thus rightly in possession of the cause, will pro¬ 
ceed to determine the whole matter in controversy.” 

d he trial court did not seem to think that plaintiff by its 
bill had come within this principle because: “The plaintiff 
alleges that it does not know how many of the automobiles 
are in Prolxw’s possession or under his control nor how many 
he has sold, but does not state that sources of information on 
these points are not available to it.” (Excerpt from opin¬ 
ion of trial justice, Rec., p. 30.) It may be true that the 
allegations in the original bill on this point were somewhat 
obscure and indelinite, and this may very easily be charged 
to the pleader; but after the fault was pointed out by the 
trial justice, the plaintiff by its amendment makes the alle¬ 
gation clear, positive and definite that “complainant does 
not know, and has no means of knowing or ascertaining, ex¬ 
cept by discovery and an accounting by the said T. Oliver 
Probey, wliat automobiles have l)een sold by the said Probey, 
what cash he has in his possession or control belonging to 
complainant, what automobiles and parts still remain in the 
possession, custody or control of the said Probey; that all 
of the facts and information concerning these several mat¬ 
ters are in the exclusive custody, possession, knowledge and 
control of the defendant. Probey.” (Rec., p. 34.) And fur¬ 
ther it is alleged that Probey, in pursuance of his scheme to 
cheat and defraud the owners of said 26 automobiles of 
the same, took said automobiles out of his regular place of 
business, partly in the night time and secreted the same in 
various places in the District of Columbia and thereafter 

refused to deliver the same or divulge the hiding places 
thereof. (Rec., p. 11.) 
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Surely these and oilier like alk\s^ations throughout the 
bill show that the plaintiff is without the necessary knowl¬ 
edge or information successfully to bring any action at law 
that would meet the situation. He does not know where 
the goods are for replevin, but allages that the necessary 
knowledge concerning same is in the exclusive ]^ossession 
of the defendant: bringing itself sf|uarely within the prin¬ 
ciple laid down by the Supreme Court in Russell v. Clarke’s 
Executors, suf^ra, where it is said “if certain facts, essen¬ 
tial to the merits of a claim jiurely legal, be exclusively 
within the knowledge of the party against whom that claim 
is asserted, he may be re(|uired, in a court of chancery, to 
disclose those facts.’’ 

Again, if our contention that the plaintiff could not suc¬ 
cessfully bring a suit in debt or assumpsit for the value 
of the automobiles, until it was able to show that defendant 
had sold and received the proceeds for same, is correct, as 
we submit it is, then it immediately becomes apparent how 
necessary that the plaintiff know just how many automo¬ 
biles have been sold by the defendant and cash received be¬ 
fore he could bring any suit at law, which had f(u* its object 
a money judgment against the defendant. And in a suit 
other than debt the damages would be measured bv the value 
of the automobiles for which, under the terms of the con¬ 
tract, the defendant was in duty bound to account to plain¬ 
tiff. Here again the necessary facts or knowledge are “ex¬ 
clusively” in the iX)Ssession or control of the defendant ac¬ 
cording to the allegations of the amended bill as pointed out 
above (Rec., p. 34). 

c. INJUNCTION. 

The plaintiff also prays that the defendant. Probey, by pre¬ 
liminary injunction, hereafter to be made final, be restrained 
and enjoined from transferring or disposing of any of the 
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automobiles, accessories. ,mrts. etc., or the proceeds thereof. 
(Rec.. i>. I--?.) As a basis for this prayer, the bil alleges 
Tb.at Probey. in pursuance of a scheme to cheat and defraud 
plaintiff of said 2(1 automobiles, took said automobiles ou 
of his regular place of business, partly in the mght time 
and secrete.l the same in various places m the District of 
Columba. and thereafter refused to deliver same to plain¬ 
tiff; and that in further pursuance of his scheme to defrau 
and cheat idaintiff. .lefendant has been disposing of his 
property in various manners, by transferring and selhng 
same to other persons and by holding ,»rtions thereof ... 
the names of other persons for his beneht (Rec p. ), 
that he has heretofore made sales of said automobiles with¬ 
out accounting in any manner to plaintiff therefor (Rec., 
p !)); that the said Probey is entirely insolvent and finan¬ 
cially irresponsible and unless plaintiff is granted the relief 
herein (.raved the sai.l Prohey will convert and apply said 
automobiles and the (iroceeds thereof to his own use, wit i 
the intent to cheat and defraud plaintiff out of same, and 
that by reason of the insolvency and financial irresponsi¬ 
bility of Prohey. (.laintilf is without an adequate remedy at 

law, etc. ( Rec., p. 'hi). 

It is submitted that the doctrine is elementary that equi y 
will entertain jurisdiction to relieve from fraud, where the 
remedy at taw would he doubtful, incomplete, or otherwise 

inadequate. 

10 Cyc., 83: 

“Eduitv wilt always entertain jurisdiction to relieve 
from' fra.'ut, notwithstanding that the law won d afford 
relief hv action or defense, where such reme< y would 
be doubtful, incomplete, or otherwise ' 

is true where the complete protection of 
mauds the setting aside of a 

tisbment of a lien, the restoration or establishment o 





title, or other specific relief of an equitable character. 
The concurrent jurisdiction is also invoked by the ne¬ 
cessity of a discovery or of an accounting. Equity 
‘icill aJso take jurisdiction lehcre plaintiff has been 
fraudulently deprived of his legal remedy, or it seems 
ichere by reason of defendant's insolvency the judg¬ 
ment at law would be unavailing and equitable relief is 
practicable. The adequacy of the legal remedy is not 
presumed, and equity will take jurisdiction where it is 
doubiful, or where the court is not satisfied that plain¬ 
tiff could be remitted to law without injustice." 

According to the allegations of the bill we have here a 
case where the defendant has already fraudulently taken 
from his regular ])lace of business ])roperty in which the 
plaintiff has certainly an e(|uitablc interest, and has secreted 
the same, with, as alleged, the intent to defraud and cheat 
plaintiff. It is further alleged that the defendant. Probey, 
has dis])osed of some of this ])ro])erty, is attempting to dis¬ 
pose of other of it, and will, if not prevented, eventually dis¬ 
pose of all of it and the proceeds thereof, and that plaintiff 
will have no remedy against him because he is insolvent. 
Surely this is a case where the remedy at law is inadecpiate, 
and where eciuity will interpo.se and by injunction, and other 
relief, save this ])laintiff*s rights in property, which other¬ 
wise will be absolutely destroved. 

This case falls squarely within the principles laid down 
by the courts and text writers and as stated by Pomeroy 
in his work on Equity Jurisprudence, Sec. 1 .‘ 580 , viz: “It 
may therefore be stated as a general proposition, that 
whenever the equitable relief against mistake or fraud 
with respect to specific property, or the ecpiitable rem¬ 
edy of enforcing trusts or fiduciary duties concerning 
specific property, or of enforcing any other e(|uitable 
estates, interests, or claims in or to specific property re¬ 
quires the aid of an injunction, a court of equity has 




jurisdiction, and will exercise that jurisdiction, to grant 
an injunction, either pending the suit or as a part of the 
hiial decree, to restrain a breach of trust or of fiduciary 

< uty. or to restrain an alienation, transfer, assignment 
cucuinbrance, or other kind of dealing with the iirop- 
erty. which would he in violation of the trust or fiduciary 

< uty or in fraud of the complainant’s rights, and which 
would therefore interfere with and prejudice the ulti¬ 
mate remedies to which he may he entitled with respect 
to such property.” 

That the rights of the plaintiflf to these automobiles, 
.Kcessories, etc., is an equitable right, cognizable by an 
equity court, is fully established by the authority of this 
court 111 ISalhnger v. West Publishing Company, supra. 

t IS submitted that here we have a case which fnllv 
comes within the established principles controlling this 
phase of equity jurisprudence, the plaintiflf askin- e.x- 
actly what he is entitled to, namely, an injunction 
against the transfer of property so that the defendant 
may not interfere with and prejudice the ultimate rem¬ 
edies to which he may be entitled with respect to such 
property.” 

•And further, if the plaintiff is entitled to the relief he 
seeks with respect to imposing a trust upon property 
alleged to have been acquired by defendant with the 
proceeds received from property held in trust by him 
t e plaintiff is also entitled to an injunction in aid of 
this equitable right so that the defendant may not fas 
he IS alleged to be doing) dispose of, conceal and secrete 
such property, stocks, bonds and securities as he has ac¬ 
quired with the proceeds derived from the sale of said 
automobiles. 
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d, IMPOSING OF TRUST FOR BENEFIT OF 

PLAINTIFF. 

It is submitted that the plaintiff is entitled to have 
the ecpiity court follow whatever property the defendant 
Prohey has acquired with the proceeds from the sales 
of the said aut()m(d>iles, and now holds c^r has disposed 
of, or which is held by other persons for his benefit, and 
impose upon the same a trust for the benefit of plaintiff. 

“F>y the well settled doctrines of ecjuity, a constructive 
trust arises whenever one party has obtained money 
which does not ecpiitably belong to him, and which he 
cannot in good conscience retain or withhold from an¬ 
other who is beneficially entitled to Jt. * * * W’her- 

ever property, real or personal, which is already im¬ 
pressed with or subject to a trust of any kind, express 
or hy operation of law, is conveyed or transferred by 
the trustee, not in the course of executing and carrying 
into effect the terms of an express trust, or devolves 
from a trustee to a third person, who is a mere volun¬ 
teer, or who is a purchaser with actual or constructive 
notice of the trust, then the rule is universal that such 
lieir, devisee, successor, or other voluntary transferee, 
or such purchaser with notice, acquires and holds the 
property subject to the same trust which before existed, 
and becomes himself a trustee for the original bene¬ 
ficiary.” Pomeroy, Equity Jurisprudence, Secs. 1047-48. 

That Probey actually held these automobiles, acces¬ 
sories, etc., in trust for the benefit of the plaintiff is not 
only established by the contracts between himself and 
the Michigan Buggy Company, of which plaintiff is as¬ 
signee, but it is also specifically alleged in the bill that at 
the time of the assignment to Pennsylvania Sales Cor¬ 
poration, Probey, entered into a verbal agreement and 
definitely promised that in addition to complying with 
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the terms of the original contract, he ‘‘would insure the 
Cells in the name, and for the benefit of the said Penn¬ 
sylvania Sales Corporation; that said automobiles should 
remain the property of the Pennsylvania Sales Cor¬ 
poration, placed and remaining with the said Probey 
for sale for the account of said Pennsylvania Sales Cor¬ 
poration, the proceeds of the sales thereof to be held in 
trust for, and accounted for to, said Pennsylvania Sales 
Corporation, its successors and assigns.” (Rec., p. 32 .) 
And there is the further allegation, to which the trial 
justice referred as a conclusion of the pleader, namely: 

and thereupon said T. Oliver Probey promised and 
agreed to hold said automobiles and parts, out of the 
proceeds from the sale thereof in trust and pay and ac¬ 
count for the same to complainant.” 

e. EQUITY WILL RETAIN JURISDICTION TO 
SETTLE ALL MATTERS BETWEEN 
THE PARTIES. 

That once obtaining jurisdiction by virtue of anv or 
all of the foregoing propositions, equity will retain juris¬ 
diction and settle all questions between the parties, cov¬ 
ered by the contracts and arising out of the circum¬ 
stances, and grant the adequate remedy in the premises, 
is elementary and does not require argument or the ci¬ 
tation of authorities. 

In conclusion, it is submitted that the case should be 
reversed and remanded to the court below with instruc¬ 
tions to vacate its decree and proceed in regular course. 

Respectfully submitted, 

James S. Easby-Smith, 

Ralph B. Fleharty, 

Attorneys for Appellant, 
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Statement of the Case 

t 

The statement of the case, as set forth in the brief of 
appellant, is substantially correct, and we will refrain 
from repieating a synopsis of same. 

Argument 

For convenience, the appellant will be designated as 

plaintiff and appellee as defendant. 

The plaintiff’s claim to equitable relief is based upon 

the following grounds: 
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/. For an accounting. 

2. Discovery from defendant as to whereabouts of prop¬ 
erty alleged to be plaintiffs. 

3. An injunction restraining defendant from disposing 
of plaintiff'^ s property or property purchased with trust 
fmtds belonging to plaintiff. 

Discoz^ery from dejendant as to property purchased 
ivith proceeds realized from sale of plaintiffs s property 
and the claim of a trust upon same. 

Ecjuit)^ will not lend its aid to coinp)el an accounting’ 
when upon the face of plaintiff’s bill no necessitv exists 
for such relief and especially where the bill contains re¬ 
citals setting forth in detail an account between the par¬ 
ties. 

The bill recites that twenty-six automobiles were de¬ 
livered by the Michigan Buggy Company to the defend¬ 
ant to be sold by him for an agreed amount each, and 
that on the sixth day of August, 1913, Edward F. Ger¬ 
ber and Cora L. Gerber, trading as Edw^ard F. Cierber 
Company, the assignors of plaintiff and the assignees of 
the Michigan Buggy Company, filed an action of replevin 
against the defendant for the recovery of said automobiles 
and as the result secured eighteen of the same. 

The foregoing statement taken from the plaintiff’s bill 
is a complete statement of account between the parties 
for it is shown that the defendant has either eight auto¬ 
mobiles belonging to the plaintiff, or if he has disposed 
of same, is chargeable wdth the agreed purchase price of 
same, so that in either event, the account betw^een the 
parties is definitely determined. 

The court will only have to consider the bill of com¬ 
plaint to be convinced that no discovery is necessary. 
The plaintiff, according to the bill of complaint, is enti- 



tied to receive from defendant eight automobiles’or their 
agreed purchase price, as provided by the terms of the 
contract between the Michigan Buggy Company and de¬ 
fendant. 

The disposition made by the defendant of the eight 
automobiles can in no manner affect the plaintiff’s cause. 
The agreed purchase price became due immediately upon 
the defendant’s refusal to surrender the automobiles to 
plaintiff. The plaintiff would have the court consider 
the defendant a trustee charged with the duty of account¬ 
ing for the value of the eight automobiles referred to in 
the bill of complaint. 

As was pointed out by the learned Justice below, the 
automobiles were consigned to the defendant by the 
Michigan Buggy Company at a certain price which he 
was called upon to pay immediately upon making sale 
but he was not called upon to remit specifically the 
monev received by him from the sale of said automobiles. 

The plaintiff and defendant occupied the positions of 
creditor and debtor and the very ingenious argument of 
counsel for plaintiff cannot change this status so as to 
make it appear that the defendant was a trustee holding 
property in trust for the plaintiff. 

If there be one reason more than another which should 
control the court’s decision, it is the fact that the plain¬ 
tiff’s assignor elected to resort to an action at law as his 
remedy against the defendant. 

It will be noted by the allegations of the bill that on 
August 6, 1913, the Gerber partnership instituted an ac¬ 
tion of replevin against this defendant (Rec., p. 11) and 
recovered eighteen of the twenty-six automobiles, and on 
August 11th, of the same year, the plaintiff in that ac¬ 
tion assigned its claim to said twenty-six automobiles to 
the plaintiff in the suit at bar (Rec. p. 10). We have 
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presented this situation: a suit is brought to recover the 
eighteen automobiles, and while that is pending and after 
the automobiles are taken under the writ of replevin, the 
assignee of the plaintiff in the replevin suit, who is the 
plaintiff in the case at bar, seeks the aid of a court of 
equity to recover eight of the automobiles concerned in 
the original transaction, while at the same time he is 
substituted as plaintiff in the replevin case because as 
stated in the bill, he received an assignment of the entire 
twentv-six automobiles. 

It cannot be that an equity court will permit such an 
abuse of its power. The court will not permit plaintiff^ 
to harass defendant by splitting up his cause of action 
into two suits, one on the law side and one on the equity 
side. The plaintiff stiiltify’s himself when he says that 
he has not a plain, adequate and complete remedy at law 
because as hereinbefore pointed out, he is litigating the 
major portioil of his claim on the law side. 

In conclusion, it is submitted that an action of replevin 
is the proper action in the case at bar, for by the judg¬ 
ment therein the plaintiff would receive either the eight 
automobiles or the value of same, and the mere allega¬ 
tion that the defendant is insolvent does not in itself 
enlarge the plaintiff’s rights to the extent of permitting 
him to change an action of replevin into an equitable 
action. 

The Michigan Buggy Company and defendant by their 
contract established the relationship of buyer and seller. 
Defendant upon receiving the automobiles became the 
purchaser thereof (Rec., p. 15) as is more fully set forth 
at record page 17, where it is provided that the defendant 
agreed to buy and the Michigan Buggy Company agreed 
to sell one hundred and twenty-five automobiles at a 


given price. 




By the terms of this contract (Rec., p. 21) it is provided 
“ the second party (defendant) does hereby and shall at 
the time of placing orders for shipments of automobiles 
give to the party of the first part its promissory notes for 
the amount of each automobile, net, said notes due in 
four months from the first of the month in which ship¬ 
ment is called for. It being understood that the said 
notes are purely accommodation notes given as deposit on 
said orders in view of the liberal terms of this sales con¬ 
tract and the amount of investment therein.” 

When automobiles were shipped by the Michigan 
Buggy Company to defendant, he could, if he saw fit, 
sell destroy or give them away and his sole liability 
would be the amount of the list selling price of the 
automobiles less the discount allowed by the terms of his 
contract. So that as will be seen, the only relationship 
existing between the Michigan Buggy Company or its 
assigns and defendant was and is simply that of creditor 

and debtor. 

In conclusion it is respectfully submitted that the ac¬ 
tion of the court below in dismissing the bill should be 

sustained. 

Respectfully submitted, 

Charles F. Diggs, 

Wilton J. Lambert, 

R. H. Yeatman, 

Attorneys for Appellee. 


